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JOINT APPENDIX 


IN THE 
UNITED STATES DISTRICT COURT 
FOR TIS DISTRICT OF COLUMBIA 


Civil Action No. 
MILLERS INTERIORS, INC., et al 
Vv. 


CORPORATION 


NOCKET ENTRIES 


9 - Complaint, appearance; jury demand. 
| 


January 3, 1969 - Summons, copies (2) and copids (2) Ore 
come issued both; ser. 1/14/69. 


Yebruary 3, 1969 - Answer of defts. to complaint; counter- 
| 


claim c/a, 2/3/69 App. filed of Whiteford, Hart, Carmody & Wilson. 
February 3, 1969 - Motion of defts. to strike jury demand; 
‘ | 


P&A; c/m 1/31/69 M.c. filed. 


Rebruary 5, 1969 - Interrogatories by defendants to 


plaintiff; c/m 2/4/69 filed. , 
February 10, 1969 - Opposition of plaintiffs to motion to 


| | 
strike jury demand; P&A; ¢/m 2/10/69 filed. 
I 


Bebruary 20, 1969 - Stipulation extending time to answer 
interrogatories to March 4, 1969 (fiat) McGuire, J. 


February 27, 1969 - Answer of pltff. to counterclaim; c/m 


s 


2/26/62 filed. 
February 27, 1969 - Calendared AC/M (N). 


March 6, 1969 - Order striking demana for jury trial by 


se Millers Interiors, Inc. and Decorative Trades 


© preceed to trial by Court; denying without prejudice 
ad motion to strike juxy demand : laintiff, dohn 
MeGuire, d. 
March 13, 1969 - Answer of to interrogatories; 
e/m 3/13/69 filed. 


18, 196% - Motion of De: to @ismiss; ¢c/m 3/14/69; 


g = Opposition of pltff£. to motion to dismiss;je 
~ 


. 


May 15, 1969 - Order granting motion to dismiss complaint 
as eoligeen R. vielen (%} (signed 5/14/69) MICRO 16 May 1969, 
Gesell, J. 

May 28, 9 - Certificate of readiness by defts. c¢/in 
5/27/69 filed. 

June 9, 1969 - Opposition of pltfs. to certificate of 
readiness: P&A; c/m 6/9/69; M.c. filed. 

June 20, 1969 - Recommendation sustaining plaintiffs; 
opposition to ready certificate to be placed on ready calendar 


as of September 19, 1969, AC/N Assistant Pretrial Examiner. 


| 
September 18, 1969 - Interrogatories by plaintiffs to 


® i 
Aefendants, c/m 9/18/69 filed. 
: aE ae 
October 1, 1969 - Notice of defts. to take deposition of 
John R. Miller, Audrey G. Miller, Susan BR. Owens and Warner L. 
Miller; c/m 9/23/69, (fiat), en ef 
| 


October 1, 1969 - Notice of cefts. to take aepositions or 
I 
Rebert Riciey, dohn Mullen, Herbert Knight, Edward Putnam, Joseph 


proctor, William Hamilton and Richarc Sheppard; ¢c/m 9/23/69 (fiat) 


| 
pratt, J. 


| 
October 22, 1969 - Answer of defts. to interrogatories; 


aye 
cfm 10/22/69 filed. 


Novenber 5, 1969 - Pretrial Proceedings - 


sitions of witnesses; Asst. Pretrial Exaniner. 


Deceniber 2, 1969 - Depositions of Warner L. Miliex and 


¢ 


John R. Miller for defts.; fee $89.60 filed. 


Decenber 11, 1969 - Hearing begun; respited to Dec. 12, 
1959, at 10:15 A.M. (Rep. ‘arol Schmeidel) youngdahl, 5. 
December 11, 1969 - Oral motion of pltf. to dismiss as to 
Millers Interiors, Inc., without prejudice, 
| 
only, nefea and granted; Youngdahl, J. | 
: 


qos 12, 1969 - Hearing resumed; respited to Dec. 15, 


1969 (Rep. Carol Schmeidel); Youngdahl, J. 


December 15, 1969 - Hearing resumed; respited until Dec. 


16, 1959. (Rep. Carol Schmeidel); Youngdahl, J. 


December ¢ - Hearing resumed; respited 
(kep. Carol Schmeidel); Youngdahl, J. 
e 

December 17, 1969 - Hearing resuine respited 


Schmeidel); youngdahl, 


- a aoe ~ o . el 
- Hearing resumea; 


Hearing resumed; 


January 2, 1970 smovandum opinion £indi 


and os deft. Marriott Corp. is not entitled to recover danages 


its counterciaim (N); Youngdahl, J. 
1270 - Motion of defts. ca new trial, ox for 
reopering to toke additional testimony; affidavit; exhibit A, B; 
4 
P&A; @/m 1/12/70; M.C. filed. 
i January 22, 1970 - Oppositi f pltf. to motion for new 
| P&A: c/in 1/20/70 filed. 
4 February 2, 1970 - Order finding for pltf. Decorative 
tne. in the sum of $10,479.09 vs. deft. Marriott 
Corp.Jand that deft. Marriott Corp. is not to recover damages or 
’ 


attorney's fees on its counterclaim against Decorative Trades Inst. 


Ine. oN); Youngdahl, J. 


Fekruary 18, 1970 - Memorandum and Order deny ing 


motion for a new trial or 
| 
| 


evidence (%); Youngdahi, J. 


; , 


ab 3, 1970 - Notice of appeal by deft. from orders oO! 
and Feb. 18, 1970; copy mailed to E. L. Ruffner; deposit 


, Strickler filed. | 
va 10, 1970 - EXhibits 26 and 27 by defts. filed. 
April 1, 1970 - Motion of deft. #1 to extend eime to file 
record on appeal PsA; o/m 4/1/70; M.c. filed. 


April 2, 1970 - Order extending time to file 


to May 15,1970 (8); McGuire, J- 


iNererkty IL A IO) pefts. exhibits 1 thru 25 & 2 


April 29, 1970 ~ Exhibits 1, 2, 3, 4a, 4b, 4c, 
° 


8, 9, 310, 11 and 12 by pltt. filed. 
| 
May 6, 1970 - Transcript of proceedings - Dec. 12, 23, 1969; 


vol. one, pages 1-187; carol M. Schmeidel, Reporter (Court's copy) 


filed. 


May 6, 1970 - Transcript of proceedings - Dec. 12, 23, 


pages 188-370; Carol M. Schmeidel, reporter (Court's copy) 


LEASE 


£ July, 1968, by and 
am 


RY PRODERTIES 1 a Delaware corporation, having 
L 


re 
LINE LOS » 


ter designated es LANDLC 


corperation, 


Washington, 


s ases 


(1) LANDLORD hereby leases t } Ww that certain jand and" 
~ 
building ("leased premises") known 2911 in the, 


tax records of the District of Columbia and located at 12324 


Strect, N. W., Washington, D. C., for use as a training schec 
interdor decorating trades or any other activity directly associated 
with RENANT'S business enterprise provided such activity is lawful - 
and dees not endanger public safety. 

’ 


+ (2) The term of this lcase shall be for a period of five 


(5) years, commencing on the 15th day of July, 1968 and ending on 


the =) day cf July, 1973. TENANT shall have the right to cancel 


this lease at any time after the first year of this lease term by 


» 


giving written notice to the LANDLORD of the date TENANT wiil vacaté 


“ 


the premises and by making a payment egual to six hundred dollars 


($600.00) multiplied by the number of months remaining of the 


® i 
original five year term of ‘this lease after TENANT has vacated the 


leased premises. 


Said additional payment shall be paid by TEN, NT upon 


his vacating the premises in increments equal to the then current 


rental payments which increments shall be due and payable upon 


terms and conditions as provided herein for the; payment 
| 
of rent and shall continue until i is paid 


+ = x 9, * . . 4 , : + 
in full, provided that if any such increments shall not be paid wnen 
a | 


duc, then GN EeRD may elect to treat all unpaid increments as 


= d- 


being immepiately due and payable. 


| 
On the effective date of such cancellation,| TENANT 


shall be released from any and all ot a ligati jLiabilities 


arising urder this lease after vacating 


itional payment. 


(3) LANDLORD hereby grants unto the TENANT the jexclusive 
i 


right and option to extend the term of this lease for two separate 
| 


and successive periods (extended terms) of five (5) years each by 


i 
giving written notice of each renewal at least six (6) months prior 
| 
to the expiration of the then current lease term. Said renewals 

4 


of this lease shall be under the same terms and conditions as 


provided for herein, except that the rental for each su¢h term shall 
be negotiz!ed by LANDLORD and TENANT before the commencement of the 


| 
particular renewal term but-in no event. shall the annual rental 


during the first extended term exceed an amount which shall be 


by multiplying Thirty-Seven Thousand Dollars ($37,000) by * 


the numerator of which shal] be the CONSUMER PRICE 


PL 


efined) for ly and the denominator 
a 
98; and in no, 


- . > - 
annual rental during the 


ying Thirty-Seven, 
numerator of which 


CHANT OS 


CONSUMER PRICE INDEX for July 1978, an@ the denomina- 


INDEX for July 1968; 
no event shall the nunl rental as a result of s 
renewal term be less than Thirty-Seven 
The term CONSUMER PRICE 
mean the Consumer Price Index, United 
Cities) (Series A) 957-1959 = 100), currently 


repared by and published in the Statistics Lletin of the Eureau 
prey ) t 


of Labor St cf the United States D rtn : abor. In 


the event said Consumer Price Index, during the term of this Lease, , 


ceases to be published or is so altered in character (or the weight? 
accorded to particular factors in the determination of the indices 
so changed) as to render difficult or unreasonable the comparison 

of the Consumer Price Index for July 1973 and July 1978 with that 

of the Consumex Price Index for July 1968, then another Index 


generally recognized as authoritative shall be substituted therefor x 


i 
i 
| 
| 

o | 
\ 


. . | 
by reconciling the base used by such new or substituted Index to 
® 


the aforesaid 1957-1959 Index. 
(4) Daring the continuance of this lease, TENANT agrees 
| 


to pay to LANDLORD the xental of Forty-Five Thousand Dollars 
a, . : , ‘ | 
($45,000) "ber year, in equal monthly installments of Three Thousand 


Seven Iiundred Fifty Dollars _ ($3,750) on the Fifteenth day of each 


| 
month. The first payment shall be made upon the commencement of 
P 


the term dé: this lease but there shall be an abatement of 


the period between the commencement of the lease term 
when the LANDLORD has complied with the requirements of 


| 

attached hereto, except Item 7. 

per annum 

| 

shall be charged against TENANT on all sums of rent not} paid when 
| 


(5) Interest at the rate of six per cent (6%) 


due and on all other amounts due LANDLORD under the provisions herein 


and TENANT hereby agrees to pay said interest within ten (10) days 


after notice thereof-by LANDLORD. 
(6) TENANT shall pay, directly to the respective utility 


companies, when due, all charges for all water, gas, electricity 


and telephone service and for all other public services used by it. 
(7) LANDLORD will pay all real estate taxes and assessments 

levied on the real property and improvements owned by LANDLORD, and 
4 


TENANT wigll pay all taxes and assessments levied on the equipment 


and furnishings owned by TENANT and located on the leased premises. 


(8) It is understocd between the parties hereto that this 


| 
is a net lease and that all necessary expenses and costs pertaining 


to the property other than real estate taxes and maintenance 


Section 14(a) are to be borne by TENANT. 


provided in 
Exhibit A attached hereto, 
the leased premises in its a LANDLORD Ox 
promises with 
they are erectedq 
jeased premises except as 
taking possession of the leased premisc TENANT shell be con- 
clusive evidence, as against TENANT, ‘NANT accepts same 


and that said premi s and the buildings of which the same foxrm*) 
o 


, were in good and satisfactory condition at the time such 


posbesb ton was so taken. Except for its obligation to maintain 


certain portions of the Leased Premises as provided in Section 14 (a 
hereof, LANDLORD shall not be responsible for any damages arisin 
from any latent defects, deterioration or change in the condition 
of the leased premises nor for damage to the same. 

(13) No alterations, repairs, additions, or emprovensnts 
shall be made in or to the leased premises by TENANT (other than 
initial installation of lighting) without first obtaining the 
written approval on each occasion of LANDLORD. All such alterations 
additions, repairs and improvements (except moveable equipment and * 


~ 
office furniture) shall be made at TENANT'S sole expense and shall 


On 


and 


become the property of LANDLORD, and shall remain upon, 


surrendered with the leased premises as a part thereof,| at the end 


of the term; without disturbance, molestation or injury, provided, 


however, that LANDLORD, at its option, may reguire TENANT to remove 


any such alterations before surrendering the leased pr 


eae Q- ext) 


LANDLORD... As a condition to LAXDLOE S consent 


TENANT cf 


“6 to obtain, and deliver to LAN written 


> wien gl ) pe eres < aha a . s | ie 
and unconditioned waivers of mechanics’ liens upon the! real property 


in which the leas premises are located for all work,|labor, and 


services to be performed and materials to be furnished by them in 


connection with such work, signed by ali contractors, Subcontractors, 


materialmen and laborers to become involved in such wok. Notwith- 


al 


gtand@ding the foregoing, if any mechanics! liens are file 


he leased premises for work claimed to have been done 


to TENANT, they shall be 


thereafter at TENANT'S expense. 
take such steps as may be necessary to satisfy 
to be removed any other attachments or liens filed against the pro- 
perty arising out of any act of TENANT. 
(14) (a) By LANDLORD. LANDLORD agrees, at its own cost, 


| 
all structural and exterior repairs, including specifically, 


to the roof and exterior walls other than replacing broken 
° 5 ! 


= sil = 


glass and repairing windows or doors, becoming necessary during 
the term of this icase, unless any such repairs shall have been 
made necessary by the act or neglect of the TENANT or of the agents, 
employees, Or srvent £ .e PENANT, in which case the LANDLORD 
shall be entitled to reimbursement for the cost thereof. 
and agrees, at 
eased premises 
and redecorating which VENANT, 
ciseretion, wishes to undertake, an@d shall, except 


* 


otherwise herein specifically provided,make or cause © be made 
all nonstructural repairs including replacing broken 
windows or doors, and to maintain the interior of the 
2sea@ premises in good condition and repair, damage by the eleine 
fire, acts of God, insurrection, riot, invasion, commotion, or acts 
of military power excepted. Any stoppage of sewer and wastc mains 


within the leased premises shall be cleared by and at the expense 


of the TENANT. All maintenance and repair work undertaken by the 


TENANT shall be done in a workmanlike manner, leaving the leased 


premises free of liens for labor and materials. 
* * * 
(18) TENANT shall obtain any and all permits or licenses 
required for the above use. 
(19) TENANT? agrees to comply with all requirements of law 


and with all ordinances, regulations, rules, orders, or require- 


= TA = 


ments of any state, county, or other public authority affecting the 


sucing the leased premises for LANDLORD. 


* 


leased premises and any regulations of any insurance company in- 
| 
| 
| 


(21) In case leased premises 


the right, without notice 


abendoned, or closed, | DLO} shall have 


to PENANT, to enter the s TENANT, either by force or 


| 
othexwise, without being liable ny prosecution q 
relot the same, in whole or any part, as the agent tex 
receive the rent therefor, and to apply 

rent due hereunder, holding TENANT liabile for any 


rate and teri such reletting are to be such as LANDLORD may deem 


expedient. For puxyposes of this provision, the premises shall not 


be deemed to be vacated, deserted, abandoned, or closed, if TENANT 


is not in default under the terms of this lease. 


* * * 

: | 
(25) TENANT agrees to pay all reasonable attorneys' fees 

“ | 

! 


and expenses of LANDLORD incurred in enforcing any of TENANT" S 


obligations under this le7-e, or in any litigation or egotiation, 


| 
n 
in which LANDLORD shalt become involved, through, or on account of 

| 

| 

| 

| 

| 

| 

| 

| 


[R.1} 


EXHIBIT A 


to Lease Agreement dated July 6, 
between Commissary Properties, 
y I 
ane Miller's Interiors, Inc., 


perform repairs and alterations to the buildip 


commencement of the the aforesaid lcase, 


leaks and maintain tight condition 


hepair elevator to District of Columbia inspec- 


exeepting the bulk 


connections, 


construct a street level cnirance to Upshur Ctxreet 


as designated on Sheet 2 of the attached floox plans 
> a 


& 


Remove all interior curbs and walls except those out- 
lined in black on the attached floor plans o- the 


puilding. Also remove insulated ceilings from refrig- 


Ce en ee ee Ee! 


rated areas. 


te 


Patch all floors where curbs and walls are removed, 
sloping or ramping between aifferent floor levels 
where differences are caused by insulation in pre- 


viously refrigerated areas, Or caused by previous 


- 14 = 


> 


sloping fox floor drains. Patching will consist of 


~ 


conerete provided with a hard trowel finis 
The heating system will be revised where n ecessary 


prior to the winter heating season to eee de 70° 
| 


temperature to oceypicd areas of the building. 


Install = aoorway fo: ss £xom the reaxi of the 


premises. 

Close and make weathertight exi 

on dock. 

Ibxisting utility sexvices consisting of wate sewer, 
electricity ¢ gas will be placed in op 

condition. All new connections and/or extensions 


(including lighting) required by Tenant wijil be 


~ 


handled by Tenant, and Tenant wi ill provide addi 


lighting to meet his requirements. 


| 

te 

Remove all debris and leave premises in bx 
| 


condition. 
All of id repairs and alterations dy Landlord 
shall be accomplished in a good and workmanlike manner, in com- 


pliance with all applicable laws, orders, rules and regulations, 


~ : 
and said repairs and alterations shall be guaranteed, for a pericd 


of one (3) year following commencement of this lease, aeenet defects 


in materials and workmanship except for damage caused by other than 


normal. = fc and tear. 


September 19, 19568 


> 
updated typ punch list 
concerning the work 


remiscs you t 


the lease 


to the specific items stated on the punch lis 
now review them one 


oe 
Ve 
require the heating system to be 


encement of rent this 
Cc: >! to 
heated by the boilers z scessarily cannot be ready until we 
can thra the boilers over to you for you to continue operation. 
leted by September 24 and we feel it 
or you to make to accept this at this 


thould be removed if not used - Under Item 3 of 

} ucts in question are connections to previously 
existing equipment we will remove those on the interior of 
the building, however we are not aware of any in this category. 
If the existing ducts in question are not used for heating or 
cannot in any way be used for heating if we should be required to 
modify setem at a later date, then you are Free to remove them 
at your own expense. 


3. Cleaning is deplorable - Item 1l of Exhibit A te the 
lease requires us to leave the premises in a broom cican condition 
which we believe we have done. Any additional scrubbing, wali 
clearing, etc. is to be done at your own expense. 

3 
4. Electricity has been removed from outlets after they 


were fdefinitely told to leave them in - If you will specify where 


= tn = 


! 


‘these outiets have been removed from presently existing walls, and 
‘previous conduits did not traverse walls that were removed, we will 
make every effort to reinstall these as soon as possible 


2 | 
5. Roof leaks badly - The reofers are on the job! today and 


expect to be completed with all their necessary work by the end of 


the day tomorrow. 
| 


6. «Many broken or cracked windows - I would like to refer 


again to section 32 wherein you tock the premises in the |"as is" 
condition subject to the wi we agreed to perform on Exhibit A. 
At the Lime you inspected the premises there were many broken and 
cracked windows, however in an effort to be oletely cedoperative 
with you and after our demolition crew compicted their work on 
VERE ES floors vo ha spent in excess of $600 to rep. lade many 
broken "2 i windows. st of these windows wexe actually 

' broken ‘racked prior to the crews baginning their work, but we 


= 


roplaced them amyway to assure you ox our efforts to cooperate with 
you. 


7. Useless items installed in walls ; be removed and 
x 


Hricked over - You must be specific oi vis eee T£ these 
brade equipment or utility and supply connections to 


ec ip nt, we will remove them ix you will point them 


out specifically. Otherwise, you may remove them at your own ex- 


pense and not det jmental to the building itself. 
| 

8. General workmanship sloppy, corners need porpidging, 
holes in floor, etc. - We believe all of our work has been done in 
a good and workmaniike manner as required by the lease es pecially 
in view of the very difficult conditions in working with) an old 
pbuilding ar3d in trying to make difficult alterations suitable to 
your tenancy. We believe the parging of corners in question heve 
heen completed at this date and any holes in our floor caused by 
our demolifion crew have been patched. I should note however if 
these holes are old and were existing prior to our derolition work 
this comes with the "as is" condition acceptance by you. 


rhe items you note in particular 


Fan doesn't work - This has now been place 
working order. 

Front right area filthy - We believe it is 
broom clean condition which is proper. 


in 


eee ae eset OU 


3rd_ floor prain hole in Storage Room - You are proba lay 
referring to a drain hole that goes to a non- 


| 
= 17 = 


existing drain line and we have given our man 
instructions to patch this hole. 
SEOLaGS room root has EES eae - This would 
accepting the 


in ee "as ie eonaeaon as we dic 
to make any specific repairs to this 


ae sy 

it is only 

in opera cine 

broom clean condition. 

im the standards of cleanliness en which you 


expect it to be mnintained. 


RBathroem floor not acceptabic This floor 
broom clean condition and we are not required 
do any further cleaning. 

Loading door broken is door has now been 


Lred. 


are too steep - We recognize the problens 
this area and called it to your attention. 
the negotiations as to what would be the 
hae problem after the walls have been amore 
During our work we gave you the SESE ES OF 
accepting a cash allowance from us so tr 

could then make efforts at your own 

level these floors to a more acceptak 

This'was declined by you and we proceeded to. ramp 

the £lcors in accordance with Section 6 of Ibxhibit A. 
Large pane in front unacceptable - This should have 
been treated by you in a manner acceptable to you 

at your expe however we instailed this glass at 
our expense. If you desire to replace it you mey 

ao so. 


7 


“4 


Water in hall and boiler room - 

repaired and the sump pump being 

boiler room would eliminate this condition. 
Lights in employee dressing room do not work - The 
electrician is currently on the job and wiil have 
this work completed by September 20. 

Bathroom fixtures don't work - J understand this 
has now been corrected. 

jany pipes and’ conduits to be removed - As the 
electricians are now on the job you must be 
specific in this particular item. We de not in- 


eon 


| 
tend for them to leave any unnecessary pipes and 
conduits. 

Wire cage to be removed - This will be removed 

today. : | 

Electrical panel. to be removed - This panel cannot 

be removed as it is the central source of electric 
power for the entire Dbuiiding. It was never intend- 
ed to be removed as we specifically outlined it in 
black on the floor plans attached to the cise and 

we would refer you to Section 5 of Exhibit! a which 
would ceil for this to remain in place. Relocation 

of this panel, even at your expense, must have our 
specific approval. 

Boilex room door broken - This has now been repaired. 
Panel above door broken - This has also been repaired. 
Holes in floor - ‘his depends on the nature of the 
hole. If it is cavsed by the removal of trade equip- 
ment we are giving our job superintendent instructions 
to repair this immediately- rf it was a previously 
existing hole in the floor you, may repair |this at 
your own expense or leave it "as is". | 


Tn view of the many itens that we have handled outside of the 
specific stated reauirements of our lease we feel thatithe premises 
are row in a condition to be tucned over to you effective as of the 
end of the dav September 20, 1968 and we expect 3 bh begin as of 
September 21, 1968. whe pro-rated rent for the 
through @ctober 14, 1968 is $3,000 or $0% of a £ 

Work that we have specifically done outside of! ovr agree- 
ment that has saved you many hundreds of dollars would) include 
conversifn ef the boiler frem high pressure tc low pressure which 
if we left in a high pressure condition would have required you to 
make the conversion or have an engineer on duty to meet DC inspec— 
tion requirements. We also removed all of the plywood! covering the 
exterior windows which was not required in our agreement. Removal 
of floor drains and utility lines that were not connections to our 
trade equipment have been outside of the scope of the work we were 
to perform. We also parged a portion of the first floor wall after 
removing the refrigeration insuiation and replaced a number of light 
tubes. There have been numerous smaller items that have been taken 
care of by our job superintendent without specific approval. by 
this ae ees and we think we have literally cooperated ‘to the full- 
est ext@it with you in making a difficult building desirable for 
your tenancy. We have also allowed you to occupy the |premises up 
to thisetime without charge of any rent whatever. you have main- 
tained your office in the building and have used various areas from 


- 19 - | 
| 


time to time in publicizing your program, recruiting your 


st and 4 


recruiting students for the program. We have also allowed you to 
make certain improvements that you desired to make prior to turning 
the buildi ever to you so that you could get under way with 


minimgm delay. 


NnweraL 


Ss 


your cooperation 


Sincerely, 


24 


Gary W. Grove 
Director of Properties 


5 
« 
4 


in 


[R. 10] 
MEMORAN] DUM OF CLAIMS 


Uader the texms of that certain Lease entered into by 
| 
interiors, 


on July 6, 1962, by which the Lessee leased the property 
o 


and between Commissary Properties, Inc. 


inves 


Lecated et 34 Upshur Street, D. Cu, certain 


repairs end altere ions were performed. 


the premises on October 10, 1968, Tenant contended that pursuant 
i 
of Exbibit A attached to the Lease the es owing 
performed by Lessor: 
tT. Third Piloor 


Repair leaking root 


Provide heat in cafeteria 


| 

| 

| 
Remove dead end pipe coming out of ceiling 

| 


above door near utility shaft 

Remove insulated pipe which runs sisas nda west 
| 

on a line approximately 1/3 of the way from 


the north wall 
| 


Remove congealed liquid on floor at the south 


side of the building near the tiled wall area 
| 
Cut pipes coming out of the store room wall so the 


ends thereof are flush with the wall» 


Remove vertical vent pipe near the northeast corner 
| 
of the utility shaft 
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Remove air conditioners in the north wall 
Remove the duct work which runs across the north 


and west portions of the ceiling 


put exhaust fan on the south wall in working order 


door 
Provide that al windows open 
Remove the & i he southwest corner 
Remove the duct in the northwest 
Remove the duct located the west side adjacent 
to the first pillar nort the southwest corner 


Remove the vertical duet pipes in the corner of 


the landing on the 

on the second floor 

Remove the dead head pipe running across the cejlin 
of the corri@or in front of the door to the office 
Replace broken windows in the restroom 

st_Floor 

Clean the restroom 

Replace floor tile which is coming up in the rest- 
room in front of the basin 


Clean basin and toilet in restroom 


Remove pipes near ceiling in restroom 
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ascertain whether ventilator fan in restroom works 
and how it turns on 


Remove light fixtures left in restroom 


| 

| 

| 
Remove vertical pipes in northwest corner 
Remove pix running along ceiling in northeast 
corner 


sandy chipped plaster around no; 


corner of leading ramp pargeted 


a] 


approximately 24 inches of floor 


Je 


corner where there is vertical ri of about 


2 inches 


Remove pipes running east and west 
approximately one third of the distance 
north wall 

Remove the large vertical ducts on the east wall 


Remove the large ducts near the northwest corner of 


the projection on south side of building 
Remove floor drains or make them operational 

| 
Remove the green metal plate attached to the south 


wall as well as the shelves and projections along 


the north wall 
Remove the vertical ducts on the west side of the 
| 


first pillar north of the south corner 
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Replace sandy and chipped plaster on the corner of 
the elevator shaft 

Change the ang! F the ramps so that they are not * 
so steep and are usable by handicapped persons 


ceiling duct pipes near the ionding 


jJxain pipes i 
ramp 
Remove th vorsize plate glass window on the north 


with small panes 


system in the 


if not, remove it 


the windows on the landing 
Remove the overhead pipes in the restroom 
Clean the restroom 
Install light switch in locker room 
Make urinal in locker room operative 
Ascertain whether hot water heater under stairs 
WOLrkKS 
Remove the boards covering certain windows 
Ascertain whether one of the boilers works and, if 
not, put in in working condition 


Repair the running toilet in the locker room extensi 
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Remove the wall immediately across from the door to 


the boiler room as well as the wall on the north- 


west side of the door to the boiler 
| 
Remove all duct pipes in former meat room 
Fill in the hole in projection on the east wall 
Provide operable locks for side doors 
boiler rooms 


east overhead door weather-tight 


overhead door operable 


Make a permanent installation of window which is 
wedged in the window frame in the cage in the 

| 
southwest corner 
| 
Remove the large tank located at the rear 
building | 
Put the ventilating fans on the west wall 
operable condition 
Level the grease trap on the floor near west wail 
Pill in the floor drains or, in the alternative, 

| 

make them operable 
Broom-clean the floor 


Level off the sharp place in the floor near the 
grease trap | 


Remove the switch boxes in the northwest corner 
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near the place where pot washer was located 
| 
| 
| 


Remove the ‘two open ducts in the northwest corner 


one of which runs east and west and one cf which 


north and south 


La rexel £ the southwest 


@irection 


ucts which run north and south 


elevator shatt 


Remove the Jarge insulated pipes which run north 


and south about twenty feet from the west wall 
Have the elevator inspected placed in 
operable condition 
Acknowledging the repairs and eiterations already performed” 
the above mentioned items constitute each and ali additional 
repairs and alterations which Miller's interiors, Inc. contends 
comnissary Properties, Inc. should perform pursuant to the terms 
of the above mentioned Exhibit A. 


Millers Interiors, Inc. 


MARRIOTT CORPORATION 
516] River Road 
Washington, D. C. 20016 


Attn: Gary W. Grove 
Director of Properties 


Re: Lease of 1234 Upshur Street 


for f 
Properties Beier as Landlord, 


Plate Tes 5 - oe IV pattem en ct 
fae ct) aioli : AN as venanc, 


Upshur Street, N. W., V hington, 
yy reason of its failure to perform witl 
its obligation to repaix and alter the premises in a sdanc 


paragraph 12 of said lease and Exhibit A 


ive October 968 reserving the right to claim 
damages which are the result of said breach. 


Very truly yours, 
TREESE AND RUFFNER 


Ernest L. Ruffner 


ELR: bcs 
c/e John R. Miller 


MILLER 


DIRECT 


John Richa 


school in t istxict of Columbia? 
A. Yes, carly sprin LF REIOST. 
Q. What type of school was this going to be? 
A. Well, it was a school that was designed to teach the 


decorative trades, that is, the trades related to the deaorative 


arts}to people in the District of Colunbia. 


q 
* * * 


[4] ©. During this period of time, early 1968, had 


cussed the formation of this school with anyone outside 


orgahizaticn? 


a 
A. Yes, I discussed it with s number of people because 


| 
' 
i % “ : ey 3 
we had a training program with sney in our business and 


several discussions arose from that training program we had for 
| 


the unemployable We Giscussed at great length with several 


Who, specifically? 


Wot 


t) Mes. Snyder of the D. C. Manpower and 


and Mr. bserh Procter of the District Rehabilitation 


Rawlins end Mx. Rargrave of the office of Economic Opportunity; 


a number 


ce establish a curriculum. 


Did you discuss with 
this building? 


A. Yes, we discussed it first with Dunlop Real 
: * | 
and discusse@ it with Mr. Grove of the Hot Shoppes Company. 


Q. bout what time would these discussions have taken 
place er when? | 
: 
&. I would say the principal discussions were, probably 
| 


an@ June of the year in question, 1968. 


* * 


RUFFNER. Exhibit A. 
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| 
COURT. Aren't you talking about Exhibit AP 

| 

| 

| 


Sh aad 


. 


RUFFNER: 
What particular event occurred which brought 


se and into existence? 


> * 6 RewENee eee Vr 


he building was unused as it stood. 
Filled with water end windows covered--a 
sid these we the things that were necessary 
telephone discussic; 
Mr. Gplcenberg on the phone Mr. Grove and I went over the 
buil ai xtonine and see what things had to be done before we 


could vtiliz » buiiding and this list was the result ef several 


notes we 


were made prior to the discussions 


¢ 
[ 8] Q. Mr. Miller, as I recall your testimony when we ad- 


journed, you were addressing yourself to the time subsequent to 


August 1, 1968 when you were implementing your plan with respect 


to olftaining students. What were you doing to accomplish [14]...of 
r 


obtagning students? 


A. Mc. Putnam and Mr. Knight were talking to the variou 


counselors. 


MR. STRICKLER. Objection to what Mr. Putnam or Mr. Knight 


might or might not have been doing in the presence of this witness. 


= <0 ¢ 


YHE COURT. Go ahead. 
\ 1 
'UB WITNESS. Mr. Knight and Mr. Putnam contacted the 


,. | 
| 


commee Cee at the District Rehabilitation and several other 
: | 


oxganiza*ions--somotimes these names allude me, but Washington 
| 


Employment Program and other agencies of that type. 


* 


| 
| 
[16] ©. At that time did discuss with Myr : when the 
| 
| 


repairs and alterations would be completed? 
| 


A. Yes, we dia. e was tremendously apologetic and we 


had a rather heated discussion. as extremely upset, He said 
XY coulda plan without a doubt and 


$ 
would have it ready in ten days or two weeks, 


he job and no longer had to worry about jt and Mr.| Warner Miller 


ie. Grove from that meeting. 


| 
p- Subsequent to that time, to August 16, 1968, did you 


have oceasion to visit the premises? 


A. I visited the premises two or three times a week on 


the averxfce. 


Q. All the time you were familiar with the condition of 


the premises? 


Oh, oh yes. 


they were cffecting, carried out 


which were in @ y careless fa There were vast areas 
' 


they weren't doing anything about. The clevator, for instance, 


we asked on numerous occasions because we had to take 
2 


the stairs, to fix the elevator. 


i 


innumerable broken 

read there and we wanted the windows | 
they would be 

pleces of equipment and conduit 


oo pet 


and clectric lines which were supposed to have been removed and 


a removec., 


We were having a discussion about ramps because 

of the people from the Department of Vocational Rehabilitation 

in wheelchairs. We needed clevators to get 
these people up the stairs. We could not resolve the Lighting 
problems because we couldn't trace the conduits that were 
to be removed and when we asked them they just told us to 
of their engineers to tell what should be removed. There 
many, many things. The bathrooms were in an unbelievable condition 
and they were in that condition more as a result of things that 


their workmen had done and they said, "We will take care of that 
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filth on the floors." I can really go on probably all day long. 
rs 
Q. With respect to the roof which you mentioned subse- 


quent to August 16, how did you determine the roof was :leakin 
n 


. Water came on the top floor and ren down the stair 


A 
4 
Q. How frequently did that happen? 
lel 


A. Every time it would rain. 


* 


[18] Q. You have testified, Mr. Miller, you noticed subsequent 
Wie 
to these rains, there was water 


water? 
A. Always on the top flcox and sometimes it 1 


staixway,on the east side of the building going down. 
it got ail the way down to the basement. 


* % * 


Referring once again to your testimony conterning 
| 
throeoms in the premises. What, specifically, was there about 
| 


the bathrooms? 


& Several 


ae 


Well, several of the toilets did not work. 


of the sinks did not work, only partially worked. The, floor tiles 


in two c£ the bathrooms had been all broken up by the equipment 
‘ 
that the workmen had put in there and the basement or first level 


pathroom--I forgot even which didn't have any electric current. 
You couldn't enter because it was pitch dark, There were seats 


missing from the toilets, a number of factors aside from the 
| 
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general filth. 


Mx. Miller, during this period of 


to August 16 we are using that as 


occasions when you conveyed ° Marriott Corporation 


york? 


TIE COURT. They have been received s 


on or about October Sf airecting 


2 


your attention that date, did you attend 


Can you tell us who was there in attcndance at that 
¥ 


A. Yes, you were and the gentleman over there 
Strickler whose name I CGOt West, Mr. Grove, myself, 
Mr. Warner Miller was in and out of the conference; in, mostly. 
Q. To the best of your understanding and recollection, 
what was purpose of this meeting? 
A. To find out just why they were not proceeding on the 


building and what they were going to do and to try and resolve the 
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problems gthet were confronting us because they were at that 


time-- , 
i) 


©. At the time of that meeting did you and this group of 


individuals inspect the premises? 
Rh. Yes, we did from the top to the bottom. | 


Q, I show you this decument and ask if you can identify 
* 


| 
i. ves, while we moved from area to area we talked about 
! | 
the things that were wrong and what had not been done and Mr. 

‘ . ; sits 
Grove, I believe, wrote all of these things down and then he 

| 

sent mc this as a memorandum of claims, a list of the things we 

. | 
found wrong in the building on that inspection. 


Q. Now, did there come a time subsequent to this October 
| 
LOth inspection when Decorative Trades Institute moved! out of the 


building? 


A. Yes, October 25 or 26 I believe. 


e 
* * * 


G. Was there any specific event or circumstance which 


caused you to have Decorative Trades Institute leave the premises 


| 
on that date? 
A. Oh, a series of things. We had registered this long 


list of complaints and for exactly five days after this list 


: | 


[24] was entered nobody from Marriott Corporation entered the 


building, from my knowledge, and Mr. Warner Miller called and they 


| 
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On 
ere not given any 


amproeech: or attitude, no excuses, nothing 


aD}, 


stucent. 


syscome-thet! 


not 3 


another 


lease premise which we 


have been discussing, 1234 Upshur Street, whet was the s 


footage of the premises, to, your recollection? 


A. 44,C00 square feet. 


= iG & 


Q. You testified that at one point during this period 


| 
of time you did open an office ina Ber E28 of the DEORE? 


._§8 
Approximately how much square foota ase was involved in that office 


that you did open? 


About three hundred, two to three hundred. 


What was the balance of the space to be aka for? 
| 
The rest of the building was to be used for the school. 
With respect te the profit--loss of profits claim 
| 
which we were all discussing, in your testimony you — stified 
that with respect to some $23,000 worth which was involved with 


ss of sixty students, in addition to that you have claimed 
| 
| 
$500,009 worth of profits. Would you explain to the Court what 
you base that figure on and exactly what the computation [32] was? 
| 


A. Well, it was quite involved but we would have had a 


number of classes in the upholstering classes. There |were re- 
| 


SES classes and seamstresses, slip cutters--a number of 


factors and the computations which were made involved | all of those 
| 
| 


Q. Did you come to a conclusion as to how many students 


classes over a period of five years. 


that would hold? 
About one thousand. 
At any one given time? 


Right. 


so, ti 


compy 


class 


Tbout 4 


That £ 


Now, wes 


elear? 
The 


flo 


If the 


- ~ 
INC W2SCA 


{ 5 the five 
ak ) LVS 


Mant Bt3,ah 
Whee RSs 


how mary s 
le mo pay ny 
,000, roughly. 


gure runs betwe 


there in the 


ae pe 
or swept. 


space was 


on yeur 


VC 


SiGe 


lent 


en 


We figure 75 


availabic 


testimeny here, 


lease? 


of space wes 


and 4,000 


equare 


the figure 


required 


an arca that large 


did you not start a 


A. Well, the space wasn't available. ‘the fact that the 


: | 
floor was swept didn't make the space acceptable to us. There 


| 
were no lights, no bathrooms, no elevators. 


Q. May we take these items that you object to one at a 


| 
time? 
right. | 


e . . | 
I ask you specifically concerning the; elevator. 


I believe that has been the subject of one of your complaints in 
| 
youx testimony. te y7e testimony the elevator was not working? 

| 3 


a knew how to work it you could work! it. I wasn't 


freight elevator? 
Yes, it's a freight clevator. 
yt : aS Sera 
I£ I refer you to the items that the defendant agreed 
; | 
to perferm, Exhibit A to the complaint, one of those items is 
| 
repair the elevator to meet D. C. inspection requirements. [42] Was 


it not, sir? 


A. “es. 


Q@. Can you tell me whether the elevator was pr wes not 
repaired to meet the District of Columbia requirements? 


»A- I don't know if the District of Columbia requirements 


are if the doors won't work. I would say "no" it was not fixed 


to meet the District of Columbia requirements. 
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Mr. Miller, don't you know as a fact that the clevatcor 


approved by the District of Columbia inspection 


x, you testified that the elovator was such 


s and you said perhaps in wheelchairs could 


no you have any information whatsoever as 


ing the use of Freight elevators 


I do not. 
ir. Miller, I am going to show you defendant's Exhibits 
5 through 9 and ask you if you are familiar with the 
seenes they show? 
A. Yes. 
Q. And do they all show a portion either of the exterior 
or interior of the building in question? 
[45] A. Yes. 
Q. Do any of them show anything different than was on the 
scene when you vacated the premises? 
BA. I don't know. 


Q. bdo you notice any difference, sir? 
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A” No, I don't, sir. 


Q. i'd like to turn to Item One of Exhibit A and ask you, 


sir, about this roof leak. Will you describe the location of the 


leak about which you have complained. 
| 


A. it was, roughly, central on the feu levell, the top 


Q. And at what period of time was there a leak, roughly, 
| 

in the center of the fourth level of the top floor? | 

| 

al) From the time we got in there until the time we left. 


* * * 
| 


Q. Is it your testimony that because of the leak on the 


top floor through the roof there wasn't sufficient space left, 

| 

four thousand feet to commence the school? 
A. That was one of the reasons. 


| 
| 

Q. I am asking a specific question. Is it your testimony 
| 


that there was not four thousand square feet of dry space to use? 


dh No, there was four thousand square feet of; dry space 
| 
on the third level and@ second. 


Considerably more than four thousand? 

Oh, yes. | 

Were you aware of the fact that prior to the time that 
| 


Decorative Trades Institute vacated the building a complete new 


roof was put on the building and guaranteed? 


~ 41 


y was not aware. I was told but f don't believe 


. 


1s 


it. The roof was leaking and T said to Mr. Grove-~-I thin 


ne 
mentipned to me i telephone conversation--if the man has 
‘ 
bonded the 
What date 
In October. 


a"> 


Can you place the date more specifically in Ocbuber 


po you know what kind of repairs were meade in Octobex? 


No, T can't recall any specific dates. We had a meeting 


as water on the fleor then thet the roof was 


Were repairs made again thereafter? 
I'd have to say I don't think so. 
Were you acquainted with the guarantee proceedings 
of fovinie A and I quote: "All the aforesaid repairs by landlord 
i . . . . 
shalg. be accomplished in a good and workman-like manner, in com= 
pliance with all applicable laws, orders, rules and regulations?" 


A. Yes. 


Q. Do you know that the roofer was first on the job on 


q 
a 8 and 9 of 1968? 


A. TI would almost categorically state he was not. If I 
accdpted the fact I was not in the building all the time knowing 


what was done then. 
4 
‘ 


Q@. Are you aware that at the time subsequent 
the roofer was in again? 
The roofer was there many times. 
Three times? 
That he was. 
Are you charging in this case that Marriott Hot Shoppes 
| 


: _4 aaa nee 
violated the guarantee of the provisions of Exhibit A? 


| 
A. I am afraid I don't have-- 


i 
Q. What I am saying, sir, didn't the defendant undertake 


to have the roof repaired and kept the roofer coming back until 


there was a full twenty-year guaranteed roof on the puilaing? 
is Thoy called the roofer back when it leaked! 

* * * 

| 
[51] @. What did you do when you moved in on August 1 or what 
was done if you know? | 
A. We put some desks and carpeting and had some painting 


done; put in some telephones. 


Q. You built a couple offices in the building, 
¥ 


A. Right. 


* * * 


[52] Q. I show you Defendant's Exhibit No. 9 and ask you if 
| 


that portrays other offices built by Decorative Trades; Institute? 


A. No, this is the office that existed and unoccupied. 


We didn't build this, just carpeting and paint. 


* * * 
=~ AS = 


show you a picture marked Defendant's Exhibit No. 


oot 


hallway in the building leading 


and thet hallway was repainted by Decorative Vrades 


in addition to what 


tion about the building 


clear is your recollection on that subject? 


Not too clear really. We had a number of conversa- 


tions about getting the building in the time that would be requixed 


and ghe possibility of the 


partial xrcnovation. 


partial removal of the equipment and 


Q. Your pre-trial statement in two places, 


out that the altcrations would be accomplished within two weeks 


from the date of execution of said lease; is that not so; six? 
: De eaiiernioht. 


Q. Was there an express agreement between you and Mr. Grove 


that all the alterations called for by Exhibit A of the [59] lease ,. 


would be accomplished within two weeks? 


= 44— 


* * * 

[60] i. And wasn't it understood peeneen you and Mr. Grove 
that the repairs and alterations wood begin at the tos and work 
down? 


I think so. 


You know that is a fact? 


No, I don't really because it was Sossaeie] ne third 
level to be ready and not the fourth but it was one of | the two 
top floors. I know that. The third level. was supposed to be 
ready for our school. I remember that quite well because we had 
a big hassle about this when they didn't have alco ready! for the 
party. 

Q. You knew that the construction plan was to) do as much 
of the work as they could but basically concentrating the phasing 


the building from the top floor to the basement? 


[61] A. Right. 


Q. And did this agreement concerning the completion date 


include everything from the top floor to the basement being 
| 
A. No. 


completély finished by that time? 


What aid Mr. Grove say about completing the building? 
. Well, the main discussion that we had was about the 


difficulty removing the heavy equipment on the bottom area; the 
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sotton area and basement level and second level which would be 
first floor had very y equipment in there and things that 
ectually conercte construction that were part of the floor 
and there was a degree of uncertainty how quickly he could remove 
from the building. The third and fourth floors were 
> removable eguipment and felt they could do that faster. 
When when we talk about an agreement with Mr. Grove 
the building within two weeks or three w 


e discussion of the lease, he wasn't referring to the 


he didn't say this was impossible. 
end I underst< the problems and am quite 
with his problems. 
Q. Weren't there proklems on the top floor whereby a 
wall had to be removed so some of the big tanks could be taken out 
with a crane? 


[62] A. Right. 


[63] Q. Did you discuss various drafts and various vel 


your attorney? 
A. Yes. 
What period of time did you do this? 
Oh, a month, six weeks, two months perhaps. 


During this period of time didn't you have draft leases 


= fis = 


you were discussing? 


a | 
[64] A. I remenber that we got a lease and there were a number 


of areas of argument or dispute and that there was correspondence 
and < don't think to my recollection discussed these areas of 


dispute, with Mr. Grove at all. I discussed them with Mr. Ruffner 


and followed his advice. 


* * * 
Q. Did you ever have any discussion about the completion 


date of Nxhibit A in the lease? 


| 
A. No, I don't think so unless you would say the nature 


| 
of the discussion that we had concerned the fact he couldn't get 


the heavy equipment out in a specific time. We didn't j}discuss 
i 


in the lease I don't think. : | 
| 


Q. You went through all the negotiations and no questions 


[65] on your part or to your knowledge of the part of your attorney 


to insert a completion date in the date of the lease? 


A. No, I don't think so. 


* * * 


i 
Py | 
| 
1 
| 
| 
1 
| 
' 
: 
| 


| 
Q. Sir, when you finally executed this lease jn Exhibit 


A as executed, it states that Marriott, and I quote: twill perform 
repairs and alterations to the building prior to the commencement 
| 


of the term of the lease." Wasn't it your understanding that the 


| 
work would proceed expeditiously but that Marriott could not 
guarantee a date of completion? 
| 
AT | 


¢ 


A. Yes, that is correct. 
t Q. And during these Aiscussions wasn't it pointed out 
you that it was in Marriott's inter st to proceed as [66] 


possible because rent would not commence until the 
am sure, specifically 


QO. You knew during the negotiations that 


at & “ATiTS sre «Os ~ => +f r= oe ~ = + 
annua rental every day that rent was not being 
‘ 


Marriptt Corporation 25 did you not? 


Q. And for that reason wast a provision written into 
the lease that the lessee would not pay any rent until the altera- 


4 
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tions were completed even thovgh the lessee oc scupied the premises? 
A. Would you repeat that? 
j Q. Esn't it a fact that a rent abatement proceeding was 
written into the lease to the effect that the lessee would not pay 


any rent until the alterations were completed? 


A. at's right. 


a 
| Q. Wasn't this clause written in because of the uncer- 


tainty of the completion date? 


BA. I would suppose So. 


[76] Q. Are you acquainted with the fact that the re partment 
of Vocational Rehabilitation at the time you were considering 


commencing your school was placing individuals for eenee on 
¥ E : 


the on-the-job basis? 


. A. No. 


| 
| 
Q. Did you know that the Department of Voca ticna 


Rehabilitation was placing students for training with the Goca- 
mahal Indus try? 


A. No. 


[77] Q@. Did you know the existence of another 
e 
in training students? 


in Washington? 


Did you know there was a school by the name of Conti- 
nental Trades to which the Department of Vocational Rehabilitation 
was sending students? 


A. No, I know of a Continental Trades in Baltimore. 


| 
@. You didn't know that school was in operation at the 


same tind you entered into this lease? 


2. No. 


Q. You know nothing about Continental Trade School 
Washington? 
A. No, I @idatt know they were in Washington. 


. * * * 


ot Q. Did you have a reasonable certainty v 


inte this lease that you would make a thirty percent 
profit on your business? 
Wwe 

Q. Did you have any other plans for the building whet 
you entered intke Lease? 

A. We had many plans. 

ther than school? 
Yes. 
What were thea other plans? 

A. Joell, I am afraid if I go into that "blue sky" situation 
we had many plans formulated that had been discussed. I would be 
glad to discuss if it's interesting to the Court and my counsel]. 
tells me to. 

Q. Were these plans in connection with your business, 


Millers Interiors, Inc? 


(7h) Q. What other plans were there? 
A. Well, it was our plan eventually to phase the building 


into a manufacturing and sub-contracting operation, utilizing 
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students that we trained in the school. That's a broad outline. 


Q. Now, sir, if you could have trained 1,000 students a 
year for five years and made a thirty percent profit on that, 
your gross profit for five years would have been $1,927,500. Are 

| 


you aware @2 the magnitude of profit on the basis you are contend- 


ing to in this suit? 


QO. And wore profits of this magnitude in view? 


| 
| 
| 
| 
A. Yes. | 
| 
| 
| 
| 
| 
| 


a 
A. (No answer) 
Q. Can you tell us why you vacated the building? 
aA.. We weren't making any profits at all. TI couldn't 


afford it any longer. 


[83] MR@ sTRICKLER. Nothing further. 
RE-DIRECT EXAMINATION 


BY* MR. RUFFNER: 


[86] Q. Next, moving to the employment of the students and 


| 
several thousand students which the school had anticipated it 
| 


could train during this lease, what plans had you made with respect 


to placing these students? 
A. We were in contact with talking to people in Virginia, 


factory people, in Baltimore, about the possible placement and 
| 


it was Part One of our questions on the application to ‘the possible 
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Lacement of students to other areas on the east coast aside 
Pp 


from Washingten, D. C. and to have courses as we phased the building 


in. We heped to use as many as four or five hundred people in 
3 
the operation in the building ourselves. 


and assembiy work. 


RUPFNER. it have no other guesti 


tied as a witness by the Plaintiff, 


sworn, was examined and testified as 


Would you state you I For the Court? 

John Tripley Mullen. 

Where are your employed? 

(Answer unknown) 

What is the nature of your duties? 

{ do security work at football games, I have charge 


men, various details. 


i 
Q. What was the nature of your duties; what was it you 


were to do for Decorative Trades Institute? | 
| 
[91] A. I was supposed to be more or less a counselor. 
Q. As a counselor what would be your duties; what would 


you perform? 
A. My job was set up to keep delinguents rom going out 


of the building and if there were any problems, talk it} over with 


them. 


| 
* * | 
| 
| 


[92] Q. Directing your attention to this, you testified that 


you reported to work at the premises on Upshur Street. | How often 


did you do this, every week? 
A. Five days a week, sir. 
Q. And being on the premises were you familias with the 
| 
condition of the building? 
A. I was, sir. 


Q. What were your observations about the condition of the 


building? | 


A. Windows were out, elevator wasn't working properly. 
Whenever ‘it rained there was a hole in the roof that wore on the 
top floor all the time and this was after supposedly they had 
fixed the roof. | 

Q. When you say “supposedly fixed the root" nat knowledge 


. 
do you have? 


recall a gentleman coming with the equipment to 
tell what they did 
supposedly fixed the first 


“ho top floor where the schoo] was 


ceecasions. 


SETS TOT F. 
St RICKLE 


root. 


ZT can describe where it Are you famiiiar 


with the building on the top floor? 
Q. I have been through it. 
We know we had equipment 

there for the school. 

Along Upshur Street? 

On Upshur Street, yes. 

This is the front? 

you can cai] it the front if you like. 


Are you saying the side facing Upshur Stree 
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| 
A. It's the left side, sir. This is where 
set up. EES jis where the class is set up. Not on the far side 
| 

so it's got to be Upshur Street. 

Now, thexe were some sawhorses in that area? 

This is part of the class, right, sir. | 

Do you know whether or not the water was in that area? 


Yes, it was. 


The sawhorses' legs get wet? 


Right in the same area that the water aropped on the 
I helped build the horses so I know where a were. . 
* * * 
MR. STRICKLER. No further questions. 
MR. ROBERT RIDLEY 
called as a witness by the Plaintiff, having been first duly sworn, 
was examined and testified as follows: 
| 
DIRECT EXAMINATION 
MR. RUFFNER: 
Will you state your name for the Court? 
Robert Ridley. 
Where are you employed? 
Self employed. 


What is the nature of your business? 


Uphoistery; an upholsterer. 


[96] Q. What did you do’ Guring this period of employment? 
A. First worked helping to set up the class room and 
wos sont out as a counselor to help work in getting the 


together because the buil 


When you say you were gettin 
did that consist of? 


Setting wp the classroom, work benches and the sew- 


fixing the supply room; jrst the general use of the 
say you acted as a counselor wit! 
pgespective students, where aid you go to perform these functions 


Well, I had to leave the building this time. I would 


go owt to the youth center, St. Elizabeth Nospital, different 


government buildings mostly. 
What was‘the purpose of your visits to these buildings? 
To talk to the counsclors there, to see if they had 


anyone that they wanted to send through our course. 
a 


: Q. When'you say "counselors there," who were these indiv- 
idudis, not by name, but what was, to your knowledge, their 
function? 

& A. Their function in the high schools was to try to 


empfoy some of the drop-outs and some of the graduates and in 


plages like St. Elizabeth Hospital they had people that were ready 
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ae é Ea Ae : | “= 
for work but they didn't have any training so they wanted to train 
them in a trade so they could be employed. 


| 
' 
6 % Bg % | 


[99] c What did you observe about the condition of the premises? 
the time I started working there they 


on the buil the building had pipes 


torn halfygapart 3 they continued working 


been there awhile they } the first rain and the building was rained 


in end, in effect, ° seemed eag ral problem.| They finally 
° ¢ - : aa 
cleaned up most of t ebris after every rain we had to clean 
| 


up water. 


{100] Q. Now, with respect to the water, referring ito these three 


levels, where would you clean the water up? 


A. The major water would be on the third flodr. It was 
| 


usually around the supply room. The area where we had built work 


benches and near the staircase. 
° | 
Q. Did you estimate the number of times you had to do this 


or the number of times you observed water in this part of the building? 
| 
| 


fA. I'd say about six times. 


.Q. During what period of time would this have been? 
Usually right after a rain. 
Q. The purpose of the question was to ask you the point 


of date not the precise date but in general, what time of year, 


what month or when, to the best of your recollection, did this occur? 


A. I'd say the first time would be about around the tenth, 


approximately the tenth of September. Really I couldn't say. I 


ae+ 


wos Pa 
know, the last 


_ 


day' we had to move water out of the sterercon, 


move stock. 
last day to-your recollection? 


as around the 25th of October. 


Trades Insti- 


shen Decorative 


of October. 


by Decorative 


the condition building at the time 
respect what you have already 


was ‘the major 


building was 


RUFFNER. JI have no further questions. 


. CROSS-EXAMINATION 
BY MR. STRICKLER: 


{104] e- Mr. Ridley, do I understand correctly that your major 


function at the premises was in recruiting students? 


“A. No, my major function was to be an instructor. 


But you were never an instructor? 


No, because the classrooms were never ready for the 
students. 

Why weren't they ready? 

Mainly because the building wasn't ready. 


Was there such space to set up a classroom? 


| 
Were classreoms actually set up? - 


Yes. 


and after the classrooms were set up did you not go 


Q. 
around at schools and other places trying to obtain sthdents for 


the school? 
A. Yes. 
* * * 
[106] Q. The area where it was, perhaps the depth, huantity, 
how much rain water came into the building and where i 
A. Well, I think it was quite a bit around th 


room and in the area where we had the work benches set 
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the staircase, on the third floor. Where was water on the second 


floor too in the bathroom. 


* 


here--you call them buck or sawhorses 


se sawhorses 
staircases. 


was this on the third ficor? 


And the building front of Upshur Street? 


Yes. 

And were these buck and sawhorses set up in the front 
building at the entrance of Upshur Street? 

I would say they took up the front half. 

Of the building? 

Right, of the third floor. 


It's only the Upshur Street side of the building? 


Right. 


113s} Would you describe for us what water, if any, was 


area? 
A. Quite a bit. At the Georgia Avenue staircase is where 


; 
the supply room was, on the third floor, and I would say that the 


water in the supply room was approximately three inches deep a 
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| 

| 
at 
- 5nd 

couple tiles and where the sawhorses were I'd say an inch and a 
. | 


half. 
| 


How long did this condition last where the sawhorses 


Really, right after each 
* * * 
COURT. Tell me how many sawhorses were 
WITNESS. I think we had something like 
> COURT. How were they used? 
WITNESS. They wexe used to put the erent oney have 
to go cn,tvo sawhorses for cach student. 
[109] THE COURT. What were the sawhorses used for? 
THE WITNESS. To put the furniture on. 
* * * 
MR. WARNER MILLER 
called as a witness by the Plaintiff, having been first duly 
sworn, vps examined and testified as follows: 


DIRECT EXAMINATION 


MR. RUFFNER: 


Mr. Miller, will you state your full name? 


Warner Louis Miller. 


Where do you live, Mr. Miller? 


| 
4713 Tanworth Court, Camp Springs, Maryland. 


Are you related to Mr. Miller? 
| 
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A. He is my brother. 

[117] Q. To be as specific ws we can. You were familiar with 
the requirements of the lease with respect to repairs and altera- 
tions. What specific complaints did ycu have to Mr. Grove 

ad have reference to that list? 
jell, one, the roof leaked very badly. ‘The bathroows 
were in--I can'te ink of cd to describe them, filthy, 
The elevator dium't work which was a principal requirement 
ion because of the heavy furniture and things 
to be moved back and forth at various times. 
not work properly. Many were broken. 
particularly on the tep floor. ‘There were many things 
they had specifically stated in the lease that would be ready 
and wasn't. f= can't recall them all. 

[118] Q. Going back, if I may, you mentioned several items. 

We could take one at a time. You say the roof lezked. When and 


where did it leak? 


A. Well, the roof leaked up on the top floor where it 


would have to leak. Roughly, if you want a position, roughly 


about one-third back from the Upshur Street side, almost in the 
center. That's where the main leak was. 
Q. With respect to-the water and amount of water. Where 


in the building would this water be after let's say it rained? 
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+ of the water would be on the top 
did go down the stairs on one occasion I can rec 
| 
but most of it s all over the top floor into one storeroom 
where we had all the tools and majority of the equipme oA 
store. ~-Covered the whole floor. 


respect to the bathroom. 


nspect the premises 


during the day but 


period of time, August 1, 1968 you inspected the premises 
if 


the middle of October: I guess. 


have de esc eribed 
did they continue to exist during this 
ren' 


A. Y f them did, some improved and some w 


Q. What continued? 


work properly. 


[119] A. The roof continued to leak. The elevator : 


[129] Q. Did there come a time when you inspected the building 
with representatives of Marriott Corporat tion and ot thers Soe 


myself? 


| 
an | 
Q. When was that? that occur shortly before you 
left the premises? 

| 


owards 


4. 
L 


rotate 
lO Go 


wu 


fal 


olen 


ClLel 


what 


CO 


+ 


2Va 


| 
of the lighting and electrical system that was in the building. 


* x * 


[124] MR. RUFFNER. I have no further questions. 
CROSS-EXAMINATION 
“BY MR, STRICKLER: 
Q. Were you actually familiar with the lease cWligations 


of the tenant? 


A. No. 


Q. Did you know that it was the tenant's obligations under 
the lease to extend the lighting throughout the building? 

A. No. | 
Q. Did you know it was the tenant's obligation to 


e 
[125] repair the windows? 


A. No. 

Q. Did you know that the tenant accepted the pitiding in 
an as is codition? 

A. No. 

Q. Did you know or have you learned that the Sevaton 
was inspected on August 12, 1968? 

A. No, I don't know that for a fact. 

* * * 


[126] Q. Did you also have some plans for eventually getting 


into the manufacturing end of the business using the students? 
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A. That's what I mean. Have them running as a business 
to bring upholstering from businesses or homes or institutions 


y 


and hoping to gc lot of D. Cc. institutions involved. 


COURT. How long did you anticipate it would be before 


this manutac cing 1d of the business? 


that specifically 
involved dixectly. 


eighteen months and two years. 


approved for 


[130] Q. Did the school in any way, shape or form accept 
students for training? 
No. 


B ©. Was there classroom space in the school of such size 
to commence a class? 
A. No. 
Q@. Now, I want to refer you specifically to the third 
floor, being three floors from the ground up and one basement? 


A. Right. 


Q. Is it your testimony that nowhere in that structure 


| 
| 
| 
| 
at any time prior to the time that it vacated the premises that 
| 


there was not sufficient classroom space to begin a class? 
A. There was plenty space in the building but under the 
| 
District code you couldn't start a class. 
| 


Q. Why couldn't you start a class under the Distxrict- 


A. Because of the condition of the building. don't 
it would pass the inspection. 


Q. Did you talk to anybody in the District about this? 


A. No. 
| 
| 

Q.. Were you aware it was the obligation of the tenent 


: . . | 
to obtain all necessary obligations from the government to occury 


AS Wes 
Q. On what basis did you say that the District |might not 
approve the building? 


A. General conditions, familiar with the genera terms 


for approval to use the building for a school in the District. 


Q. Did the school ever apply for a certificate of 
| 


occupancy? 
| 

A. I-don't believe so. 
‘ ! 


Q. Do you know from your experience of administrator 
: | 


every building that is occupied must have a certificatejof 


| 
occupancy from the District of Columbia government? 
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certificat< 


We didn't think 


at 


application at th 


nu sey that you observed 


general area coverage? 


Street 


kor extended from’the Upshur 


to approximately fifteen feat 


: pbuilding at times. 


in most of August, September and 


And this would be 


October? 


Yhat's right. 

Q. Did you notice any change during this three month 
g 

periog in the amount of water on the third floor? 


A. Yes. 


Q. besecribe the change. 


A. It got worse. 
* * 


was there an area on the second floor of the building 


e 


ot Q. 
of such size to accomodate a class 


q 
4 


- 62 _ 


A. There was plenty of room on the second floor. 
Q. Was there plenty of room that was not flooddd by the 
roof leak on the second floor to conduct a class? 


A. That wasn't flooded, yes. 


* * * 


MR. STRICKLER. Ne further questions. 


[141] RE-DIRECT EXAMINATION 


t 


What do you mean? 
We never had an actual approved student 
Department of Vocational Rehabilitation to start in a class at 


+ | 
that school. A prospective student would be an individual who 


had been on somebody's case list at the Department of Vocational 


Rehahilitation and was sent to us to talk about the possibility 


& i 
of going to school. What it involved was what type of trade they 
| 


wanted to be instructed in, their interests. They were either 


sent up or brought up by the case workers themselves. 
t 


MR. RUFFNER. JI have no further questions. 


* * 


[145] MR. JOSEPH ANTHONY PROCTOR 


called as a witness by the plaintiff, having been first duly sworn, 


was examined and testified as follows: 


ON 


TOR LEED ACT 
YAMINATI 


LAL 


BY Mk. 


euestions and 


specific in q 


sions you visi 
condi 


lalerc} 
CCe 


Ve 
CK 


to che 


part of your 
ecause I will not let any st 
thé re- 


bility bee 


pect to the 


res 


far from 


be to whet 


you say “acceptable”, will you b 


a grand Iness- 
than have you characterize it, 
the question if you can by being 
you noticed during the course of 
the school. 


people were working but you couldn't 


Soh. 


possibly mun a class there where there were things falling from the 
) 
ceiling, @ust, wll over the place. It was like an) obstacle 


know what else J could say to describe 
say there was water all over the place? 
occasion did you have to observe that? 
e 


A. The day they had the opening 


invited the Department to come UP and take 4 


we 
ro 


| 
Q. Did these inspection trips take 1 during what months, 


what period of time? 


A. July; August, September, October and November. 
id | 


PY 
[156] CROSS 
t 
BY MR. STRICKLER: 


ate 


Q@. On August 16 there was a buffet luncheon at the premises. 


Did I understand you to just testify that there was water all over 


the place at tha time? 


A. They were mopping ali the floors when I arrived and 


~ was*among the first to arrive. 


Q. You know where the water was from? 


A. t didn't do a thorough investigation 


yas from the roof. 


Honor, at this time I would like to 


the weather bureau's forecest and 


i 


reports which are in evicence vnich show at fo2 e eleventh ane 


twolfth of Bugust there was no rain wheatsc ar anc the thixrtecnt4 
fourtcenth there w trace which means umneasurabic. 
there was no rain and on the 


Was 


* Tal 
ec w ic 


,e houriy precipitation which snows that the one- 


1 t 


4 of one inch occurred between the hours of 10:00 o'clock 


and 11:00 o'clock p.m. on the sixteenth. 

Q. What was necessary to be done to make the building 
conform to what you thought it should be in order to start this 
training school? 

A. Have an area free of debris, free ort 
objects from the ceiling and a floor that wasn't 
@own like a Virginia hilltop. 

Q. When you say "a floor that wasn't up and down like a 


t 
‘4 


Virginia hilltop," what do you mean? 
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A. here were large objects which were removed | 


' 


were to be cemented across and made a smooth surface. 


what I am referring to by that. 


Q. You know there were some refrigerated boxes that had 
| 


raised portions of the floor for insulation anc samé was true 

in the 

y- %I didn't go inte particulars. The only thing £ did 
| 

wag to assume that the building would ke put in--where it would 

be teagible for clients for training. I did not take a: survey 


of what was there and what was to be removed. 


- - ae es | - 
Q. Did you investigate Mr. Miller or anyone connected 
i 


Mr. Milder as to any requirements for approval? 
| 
. . . *. - | . . 
A. Yes, f did indicate to Mr. Miller that the building 
| 


would have to be in an orderly fashion.- It would have to be a 


t 
room that is £ree of debris and free of obstacles for handicapped 
| 
| 


people to work in a classroom-type setting. 


Q. Did you make any representation to him for level 


floors? 


A. I gave this information to Mr. Mitler and he under- 


stood what we meant and each time I came up, even Mr. [159] Miller 
said the building is not quite ready and when I would make my 
| 
weekly visits I saw the building being far from ready for training. 
e 


“ I asked you about leveling floors. Did you specifi- 


cally advise Mr. Miller or did you orally communicate that the 
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wld be level for these people? 
A. The only type of communication that I had with Mr. 
Miller, in addition to the contract, was ona vorbal advice 
basis. 
munications so indicated to 


be level. We dealt with handicapped people 


and otherwise. 


[169] @. Do you 
A. I know 
when he vacated. 
Q. When was 


&. The latter Novenber, or the first part 


Couldn't it have been October? 


; i Ni it could not have been October. It was in 


November. At least I know I visited the premises several times 
Knight had left Decorative Trades Institute. 

Q. What was upon the premises when you visited them 
either late November or early December? 

A. Could you make that more specific? 

Q. No, sir, I cannot. Can you answer the question? 

A. Yes, I can answer. The same building was there with 
the same mess. It had not made much improvement. 


* * 


(171] MR. HERBERT KNIGHT 


called as a witness by the Plaintiff, having been first duly 
! 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


. ae MR. RUEFENER: 


[i721 @. Did there come a time during some period in! 1968 when 
i 
vou were employed with an organization in which John Millex was 


associated? 


* * * 
What was the nature of your job? 


1 was to visit the U.P.O. and every agency I could to 
| 


get commitments for school. 


* * * | 


Q. Did you spend your working day at the premises at 


Upshur Street? 


[173] A. Wo, I used to check in almost every morning then go out 


to diffetent agencies trying to get students. 
». When you say "different agencies," will you for the 
Court give the name of the agencies? 
| 


A. Yes, Vocational Rehabilitation for one. That was the 
. | 
District, and Maryland, Welfare Training Program, 921 Pennsylvania 


Avenue southeast, U.P.O. in southeast; every agency that was in the 
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! 


city.} I was trying to visit the Maryland Department Training 


Program of some 
Who did you ntact at these vari 5s agencies: 
The counselors from that agency. 
What was the purpose of contact? 
they 
' 


me approximetely how many stuaent they coulda us. 


objection to what 


Over-ruled. J think this is an 
a - te o - 
sue which I have to 


sthex they had 


[175] Q. Do you know why the school didn't open? 
BRB. Yes, indeed. 
Why? 
1 


building wasn't ready. 


You say the building wasn't ready. Can you be 


Still! workers in there remodeling the building or 
getting the building in shape. 


Q. What period of time did this take place, Mr. Knight? 
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d From the time I was there until I ieft and 
s 
Sepcem en 2°. 
* 
[177] CROSS EXAMINATION 
Ld 
. BY MR. STRICKLER: 
* 
t'a@ like to direct your attention to the p floor of 
puilging which has been referred to as the third floor. What 
its condition when you left? 


1. Well, it wasn't ready for occupancy. 


Why? 


There was still work to be done. I believe pipes-- 


: 


you may = me up on the floors but I know the floors were not 


ready. » 


* 


[182] Did you attend the buffet on August 16? 
yes, I did. 


pid you notice any water on the floor at that time? 


Yes, I did. . 


a i 
Where did this come from? 
| 
I believe it came from the roof; I am not sure. 


* * * | 


[185] COURT. ‘The record may show that the plaintiff has 


rested? 


MR. RUFFNER. ‘That's correct. 


[186] M TRICKLER Prior the 1 would like to read certain 


portions Miller on November 20, 


1969. 


repairs and 
second floor te 
not to, the execvti.0i% 


but they world be phased up thixd, first 


We had told Mr. Grove any particular 


aren he covid have ready for us we would like to start a class 


(188] EVERETT W. ACKE 
called as a witness by the Defendant, having been first duly sworn, 
was examined and testified as follows: 


INATION 


[189] Q. Have you brought with you the file of the District of 
Columbia Inspector's office which you maintain and which relates 
to the premises at 1234 Upshur Street northwest? 


JXm at eto 


[191] Q. What, if enything, occurred on that date? 


A. On that date the inspector, Mr. Lawless and Mr. Hands 
| 


examined the car and made note all work completed as of/ that date. 
5 | 
That was on gu 12, 1968. 
| 


Q. On that date the clevator was in compliance! with the 


| 
District of Columbia requirement? 
| 

= | 

[i92] A. It was, sir. | 

| 


that a passenger elevator or freight elevator? 


It is freight elevator, sir. 
Can freight elevators be used for the transport of 


passengers? 
A. They may not, sir. : 
* 


[209] GARY W. GROVE 


called as a witness by the Defendant, having been first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. STRICKLER: 


Q. Will you state your name, please and tell us where you 


are employed? 


Py Gary W. Grove, employed with Marriott Corporation. 


Prior to the @iseussion of the lease, were there dis- 
cussicns concerning when the items in Uxhibit A could be completed 


you and Mr. Miller? 


rising Mo. Miller that you had 
[213] take the matter of 3 i. date of the Exhibit A 


items wit! ne construction @epartment? 


‘rove, was there ever an agreement between you «and 


of Hot Shoppes, Inc. or amyone else of Hot [214] Shoppes 


concerning the completi Gates of the Exhibit 


* 


[217] Q. Directing your attention to the negotiations culminated 
“ 
in the araft of lease which accompanied your June 7 letter, was t 
a material change in this lease which provided for abatement of 
rent? 
A. 
[218] Q. And will you tell us the discussions between you and 


Mr. Miller or his attorney which resulted in this rent abatement 


provision? 


Ad Yes, sir, the discussion was that this was a very 
| 


old buildjng and we had been asked to do extensive work) knocking 
ovt walls, things throughout the building. We did not know what 


1 
. : |e 
we would run into. There was no way possible we could give a 
| 
fixed date of completion and as a matter of negotiation we said 
we are going to lose a substantial amount of rent until we can get 
the pbuilding completed so we can't say when it will be completed 
we will abate the rent until the time it is completed so this 
satisfactory without setting a specific date of completion. 
* * * ; 
| 
{222] Q. Will you relate to us the substance of such conver- 


sations? 
| 


sir. Mr. Miller indicated to me he aia not need 


all of the building immediately for his operation, that he would 
like to get started as quickly as he could and we said we will work 
from the top down and perform our alterations and we will have the 


top two floors as quickly as possible and then you will pay-~-the 


oral conversation is he would pay half the rent until such time as 


the remainder of the building was completed. 
Q. Did there come a time when Mr. Miller occupied part of 

| 
the premises? | 


[223] A. Yes, sir. 


@. And you know % approximate date this occurred? 
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so, within a week or ten days after 


moved in an office there to begin setting up his 


©* 


and third 


Correction: 


building was ready f his y and rent should com 
phone conversations, yes, 
CKLER. During the recess, Mr. Ruffner and a 


There is no issue as 


ipt Mr. Grove's 


Whereupon, 
4 
calleg as a witness by the Defendant, having been first duly 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


Will you state your name and employment? 


Allen Goldenberg, Walker §& Dunlop, Ine. 


Was this prior to the execution of the lease? 
| 


®yos, sir. | 
| 
On that day did you hear Mr. Grove make any tepresenta-— 


tions as to the time when the items to be performed by Marriott 
| 
Corporation were to be completed? 


A. No, no definite 


{229} MR. RICHARD E. SHEPHERD 
called as a witness by the Defendant, having been first uly sworn, 


was examined and testified 


DIRECT EXAMINATION 


MR. S'RICKLER: 


Will you state your name and employment? 


Richard Shepherd, employed by the Department 
| 


Rehabilitation. 
| 


* 
Were you the superior to Mr. Joseph proctor) during 


of 1968? 


Yes, I was. 


* * * 


[230] Qs Were there other schools or places in the District of 


Columbia the Department of vocational Rehabilitation agreed [221] to 


pay tuition costs of handicapped persons? 
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i A. There a number of training facilities, three that pro- 
vide “raining in the area similar to that offered by the Milicxr's 
firm. 

can you disclose t names of those concerns to us? 
v2 have done business with and have 
dwill Industries provide 


Charles Ray Company. 


Vocational Rehabi 


Ke} 
re 
0] 
9 


with individual concerns 


20 & awomm ty > 


o 
HW 
a0 


job training basis, individual on the job 


fs 
train 
i 
f 


and there was a concern in the business 
fe ee 

A. Right. 

Q. Then pay the company for training the student during an 

ceship period? % 

A. Right. 

Q. Can you tell me in 1968, Mr. Shepherd, the total number 
a 


of sgudents which were placed by the Department of Vocational 


Rehabilitation? 


There were fifty-three all together. Excus¢ 
19692 We are on a fiscal year basis. 
interested in any twelve-month peri 
is our fiscal year, July 1 through 
any students approved for training 
_ 


ment of k Shebili 3.¢ at the Decorative a 


to your knowledde? 
A. Two of them to my knowledge. 
* 


[233] CROSS-EXAMINATION 


* 


® 
BY MR. RUFFNER: 


* * 


[238] Q. With respect to the three schools or institutions you 


~ 


refer to as being similar in nature, I -think you called continental, 
: : 
Gooawili# ana Charles Ray, do you know what the capacity is for 
| 


training? 


A. have an idea. Goodwill, Continental, I would have 


to guess. 
0. Are you personaliy noc aware of what their! actual 
capacity is? : 
A. I have a pretty good idea. That is part of my job. 
; | 
I would say that Goodwill has the capacity of training twenty 
seaiyuatanle in upholstering and drapery making. gontinentas Trades 


is now defunct. I think it hada training capacity for fifty clients. 


| 


id 


Q. Are you familiar with Charles Ray Company? 
A. I am not directly familiar. We do not use that contrac 


althdugh we had a contract with them. We didn't use Betie 


GROVE 
previously called as a witness by the Defendant, having been pre- 
viously sworn, was further examined and testified as follows: 
BY MR. STRICKLER: 


* 


a time when Decoretive Trades Institute 


Can you tell us in what area these sawhorses were set 
A. This would be on the north side of the building on tne 
a 2 ~ 2 o . *, ” 
Upshur Street side of the third floor, approximately the ien 
the building for about fiftcen or twenty feet back in rows. 
a Q. With reference to that location, did you ever see water, 
- 
a 1ekky roof in that area? 
A. I did not observe water in that area, sir. 


* * 


? 
[249] Q. With regard to the third floor of the building which is 


the top floor. With regard-to the top floor, do you know when the 


workiwas completed on the top floor? 
* 
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A. I don't know exactly what date it was complieted but 


(2501 when I was in there on August 16 there was no work remaining 


to be done so I know it was completed sometime prior to then. 


OQ. May I ask you the same question with regard to the 


second floor? 


s 
apply, sir. 


A. With regard to the sccond floor the saine answer would 
| 
i 
| 
i 


* * * 

} @. Mr. Grove, dixecting your attention to an drea in the 
buildingfwhere the plaintiff set up sawhorses, can you |tell us 
whether or not any of your trips to the building you ever saw, 

watec in:that area? 


[254] A. I never saw water in that area, sir. 


N 
. 


. Prior to execution of the lease, did you submit the 


plans which are in evidence, to Mr. Gray of the construction 


department? 


4. Yes, sir. 


| 
. | 
Q. Why did you do that? 


I In an effort to get an estimate of the cost of the 
work to be performed. 

Q. Did you have any discussions concerning the time it 
would take to perform the work shown? 


e 
A. Yes, sir. 


vacate 


the winter. 


due to 


se dise 


building wor 


sir, but the [262] buiff 
When you say “available” you are caf 
work would be performed and I want to make it 
given for 
be done 


o 
quidékly as 


- Miller ask you for a date during these discuss}, 


Are you aware Mr. Grove, that at the time the pretrial 


2 your corporation represented that the, 


I am reading from the pretrial order, that the defenda 


| 
| 
advised /laintiff that the two top floors would be available about 


| 

| 
August 15, 1968 and that the ground floor and basement would be 
available thercafter; did you make that representation to Mr. Miller? 


A. Yes, sir. 


THE COURT. is ecross-examination. 
ahead. 
WITNESS. 
about such date, no specif: 
the date of August 15 used jin these co 
hope to have it by then. 


Q. Did you tell Mr. Miller it would be available on or 


about August 15? 


A. Or about, yes, | 
| 
Q. Did you use any other dates uent conversations 


4 
with Mr® miler concerning when the work 
in Schedule A? 
i 
A. Yes, sir, I am sure I did and subsequent verbal con- 


versations. | 
| 
Q. Do you recall what those dates were? | 
- . i 
A. No, sir. There was never any date given, |Mr. Ruffner. 


It was, we hope we can have the work done by such and g$uch a date 


and Mr.,Miller was quite aware of the problems that were being 


encountered in this building at this time. 


respond to my questions. Now, you tes ified that 
work on Exhibit A which we have reference to here commenced on 
July 15 and I believe you testificd it was completed with respect 
third flcor by August 16, 1968. Did you soe 
testify? 


Ave 


[264} ©. eguent 16, 1°68, did you receive 
complaints Mr. ML oe John Miller concerning the comple- 


tion of 


complaints take? 


Did you receive any letters? 
At the end of September after I sent hima letter dc- 


manding that he begin occupying the mremises and paying rent, 
ps ~ owed J 7] 4 


* 


266] Q. Referring to Schedule A which we have gone into, you 
y 


testified that all the repairs required by Schedule A were complicted 
on or about August 15? 

A. I think, Mr. Ruffner, when we use the August 15 date 
and stages of completion, all references are made to the second and 


third floors. 


| 
| 
Would you s : t the repairs and alterations with 
respect second and third floors were completed by August 15? 
| 
Do you consider the roof te be part of the! third floor? 
eA. I think we may be getting into sematics here. The 


roof protects the entire building, the first floor as yell as the 
| 
: 


third floor. ere - no disagreement that the roof would be 
| 


repaired and contractors worked diligently to perform 


fe 
x 


| 
THE COURT. Can you give a date or time when you claim the 


We were never able to successfully [267] repair 


Wo 
i 


We had a completely new roof put on in October, 1968. This was 


a twenty-year bonded roof. 
i 


[273] MR. RUFFNER. I have no further questions. I do have one 
other question. Did you, Mr. Grove, ever conduct test on the roof 
to see if the roof did leak at any time? | 

Nae Sadadienotemaseace 


Q. Are you aware of any test having been conducted? 


A. I am not aware of any, sir. | 


{274] RE-DIRECT EXAMINATION 


TALY DAWES 
JACK GRAVES 


Moy 


icant 5 


Would you state your name? 
Graves. 


is your occupation? 


Corporation; construction manager. 


did you do uy ch consultation? 


Grove requested I prepare a statement to do or 
| 


complete of demolition within the building. 
- oe fee 
request your concept of how much time it would 


the industry on remodeli 
to give a completion date because 


wnforeseen items er problems you might run into. 


Q. Did you have an opinion as to how long it | 
to Go this job? 
A. Well, we fixed a couple of weeks, two, th 


weeks, really no »finite--couldn't prepare a definite ischedule 


is what Gary was 


| 
| 
| 
ree, four 
| 
| 
| 


FY 
certain problems 


v 


93] Q. During the demolition were there 
° 


encountered? 


Many problems. 


Will you describe for us some of the problems which 


during the demolition work, sir? 


A. Well, in knocking the walls apart or knocking the 


innumerable electric conduits, pipes 


walls down we encountered 


that we were unaware of which had to be traced or capped or 


major obstacles? 
igeration boxes down. 


oa) 


In aon couldn't work because of 


ana pressure. It 


Yes, sir. 


Would you describe the equipment, where it was and 


2 
how i& was removed? 


" AL Tt was removed by crane. We had to knock a hole in 
the wall and remove it through the rear wall to the other yard 
by crane. 


Q. From what flcor? 


[299] Q...So there will be no misunderstanding, was the 
a 


roof on the building re-roofed in this October period? 


— 


No, sir, just the portion we felt was damaged. 

Explain to us what re-roofing the building means. 

Seraping off the existing slag and bad insulation, 
re-mopping to make it water-tight. 


-Q. Wasn't a completely new roof put on? 


| 
A. Completely scraped of bad insulation, removed to make 
if 


water-tigpt which is a twenty-year bond to seal. 


| 
THE COURT. You still haven't answered my question. Was 


| 
a completely new roof put on or only a partial new roof put on? 


THE WITNESS. The back portion was considered a partial 


new coof in October. 
{315} MR. LIONEL HALL 


sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


| 
i 
| 
| 
| 
: 
[316] called as a witness by the Defendant, having been first duly 
? | 


BY MR. STRICKLER: 


Q. Will you state your name and tell us vhere| you are 
| 
employed? | 
Lionel Hall, with the Marriott Coenen 
What is your position? 
Mechanical superintendent. 


Did you have supervision over work to be performed 
| 


at the premises at 1234 Upshur Street, northwest in 1968? 
| 
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windows 


cime; 


Q. 


Q. 


A. 


think, ona 


[419] Q. 
f 
the job, Mr. 
A. 
Q. 


was Gone to 


you tell us when you went on the job, sir? 


you in charg fF the work to be performed under 


Exhibit 


where around August 


wasn't 


Do you remember a buffet luncheon at the conmai.ss 
Yes, sir. 
Do you know about when that buffet luncheon was? 
Around August 15, 16, around that date; sometime, I 
Friday afternocn but I am not sure, Sabian 
* * * 
Were any repairs to the roof made while you were on 
Hall? 
Yes, sir. 
Will you describe the problems with the roof and what 


repair it when you were there? 


—~€R = 


BR. well, 


where the flour tank was, flour tank and water tower. 

Q. 
Airect Low? 
On the back end of the building. 
Away from Upshur Street? 


Yes, sir, right over the butcher 


4. Can you tell me when the repairs were made 
2 


roof, Mr. Uali? 


A. Somewhere near the first week of 


were madg. 


Q While you were there? 


While I was there. 


{329} 9 Where was the bulk flour storage tank? 


A. It was on a low part of the roof and what 


Which part of the building with reference 


August th 


the part repaired when I was there was the part 


{ 
© repairs 
| 


part they 


call it © don't know. I think an addition that was added on. 


The second floor level on the outside. 


* * * 


[334] MR. THOMAS ROSSER 


called as a witness by the Defendant, having been firs 


was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. STRICKLER: 


Will you state your name, please? 
Thomas Rosser. 

Where 

Marriott Corporation. 


What is your position with Marriott 


Estimator. 


QO. Were you requested to give a time as to when the work 


could be completed? 


Did yeu give te as to how 4% would take to 


COmpECTS the work? 
a 


A. I aid not. 
[336] Is there a reason you did not give a date. Mr. Rosser? 
Y Yes, sir. 
Will you tell us what it is? 
A. Work of that nature is impractical, iinpossible, I'd 
sayi to establish a date for completing something you don't know 
wh you hav to do. 
Q. You say in this particular case you didn't know what 


you had to do? 


A. That's right. When you are called to do demolition 
. 


work or to work over something that has been accomplished over a 


number of years you don't know of the unforseen things; you are 


| 
| 
apt to Aun into. 
. 

| 

| 

you tell us what your function was in 

| 
| 
| 
| 


I was asked to have the roof repaired as No. 1 
Co Deh hie Fh ; . i eae = ‘ 
of Exhibit 7 I contacted Mc. Jack Conway of Ccnway Roofing Company 


ang askda him te survey the roof and make the repairs necessa 
make the roof watertight. 
° 


[337] @. Was Mr. Conway given a work order? 


A. Yes, he was. 


| 
| 
| 
| 
°Q. Did there come a time when that work was performed? 
| 


A. In early August perhaps, = would say the first or 


second week of August. 


Q. After that period of time Mr. Rosser, was Mr. Conway 


called Back to the job? 


A. Yes, he was. | 

Q. And can you tell us when and why he was called back 
to the job? | 
A. Well, in early September we had two soos three 


4 


a 
very heavy rains and the roof seemed to have leaked that we were 


not able to ascertain in the first work. We called Mr. Conway 
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it watertight and probably the 
second week, maybe the third weck of September this work was 
conswynmated. 
you recall whether not Mr. Conway was called 
time in October, six 


he 


three sections. One 
leaks developed in 
roof leaked again after another 
Mr. Conway beck to put a complete 


on the whole job and to be suxrc > the entire k 


Q. Could you fix the date that the work of Mr. Conway 


on the roof was finished? 

A. Probably the 18th or 20th of October. 

Q. When you say the roof leaked, Mr. Rosser, can you 
giv us your judgment as to the quantity of water which may have 
coma into the building? 

4 A. Well, the quantity of water on the floor is awfully 


har@ to establish but I would say perhaps a five or six foot 


circle of water, eight to a-quarter inch deep. 
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. 


. 7 : | . 
®. Are you acquainted with the area where Decorative 
Trades Institute set up sawhorses, Mr. 
Yes, I am. 


Did you have occasion to examine the sawhorses to 
| 


see whether they showed any signs of having been standing in 
water? 


A. 


| 
2). And when you examined the sawhorses did they show 


evidence of standing in water? 

No evidence at all. 

Did you, yourself, place a sawhorse or leg! thereof 

in water to see what happened? 
A. 

Q. And what occurred? 


[339] A. Well, for the depth of water which was two 


half, maybe three inches up the legs of the sawhorses. 


* * * 
‘ . 
Q. Mr. Rosser, I show you a sawhorse, sometimes referred 
‘ 
to as a buck. I ask you if you can identify that? 
Yes, sir. 
Will you tell us what it is? 


yes, it's a sawhorse buck used as a support for a 
| 


Where have you seen it before, Mr. Rosser? 
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A. 
Q. 


saunotse? 
a 


Q. 


1234 Upshur Street. 


And will you tell us from what 1 you obtained this 
From the third Floor area of Upshur Strect side. 
vere there other sawhorses set up in this area? 


twenty dozen. 


Did you personally remove these sawhorses from the 


With «teference to Defendant's Exhibit No. 27 for 


Pe, ens dia you conduct any tests 


A. 


Q. 


Yes, I did. 


Will you tell us what you did? 


a leg of the horse or buck in a pail 


and left it overnight. 


Q. 


Now, may I refer you to the four legs of that saw- 


horse and ask you if you will identify the leg which you left in 


water overnight? 


A. 


Q. 


test on the 


A. 


The one to the right and nearest me-- 
May I mark that with a "X". When did you make this 
Exhibit No. 27, Mr. Rosser? 


Monday night of this week. 
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And was it soaked more than one night? 


No, sir. 


Was it removed f£ the water the following morning? 
That's right. 


* 


Mx. Rosser, Gid any of the other sawherses jin the 


| 
marking similar to the leg marked "x"? | 


Mo, sir. 


* * * 


| 
[342] Q. ZI would like to direct your attention to the roof 


ett « . ae . meant 2 Ka 
ef the premises. Will you describe the building for us in 


various roof areas? ; 


Yes, % think so. 
WiLL you do so? - 
| 
The building is rectangular shaped with two levels 
of roof, one we call the lower level and one we call the higher 
level anc cne over a two-story section and the other al three-story. 
Q. Mr. Rosser, if £ draw an outline of the building--z 
believe ‘chat is going to be a little out of scale; do you get 
an idea for your testimony. A building like that, is it your 
testimony there would be another part like that? 
8 
A. Yhat is correct. 


Q. Is that part on the back or side? 


In the back. 


Q. Do you know the nature of the roofing work which was 
performed on the building and the times or approximate times it 
was pprformed, six? 

A. Yes. In July the contractor was requested to go 

repair it. This was consummated around the Sth 

Q. Let me interrupt you at that point. 
part of the root of the puilding was worked on at that time? 

the uppex level, we call it near 
the elevator shaft. 

Q. Continue your story if you will, Mr. Rosser. 

N All right, sir, and SaSeeeeen oS we had rains which 


indicated the roof in other areas might not be as secure as we 


4 
would like so we called the roofer back in the mid-part of 
td . 


Sone omnes to completely rereof the upper part of the build 

Q. And was the entire part of the upper part of 
reroofed in September? 

A. That's right. 

Q. Did there come a time when the roofer returned 
further roof work? | 

A. Yes, in October around the 18th, 16th of October-- 
I would say on the 8th or 10th of October he was called back to 


reroof the balance of the building. 
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@. When you say the "balance of the building" which portion 
of the building are you referring to? 

A. The lower wing projection. 

Q. Pointing to this? 


* 


| 

| 
so, | 
4, Right. 


[344] @. And is that lower wing on the far side of the building 


from the Upshur Street side? 


G. Have the repairs satisfactory since the work 


| 
&. Yes. | 
* 

| 


was performed? 
A. To my kncwledge, 
* | 
x 
' 
| 
[348] MR. STEWART REDFIELD i 
| 
called ag a witness by the Defendant, having been first duly sworn, 
was examined and testified as follows: 


4 


DIRECT EXAMINATION 


BY MR. STRICKLER: 
@. Will you state your name and tell us where you live? 
A. Stewart Redfield. 
* ? * 
[350] @. I don't know if you answered my question of whether 
or not you were approved at Decorative Trades Institute at 


Upshur Street, July or August, in that period. 


A. Yes, I was. 


Q. Did you ever receive any training at the Institute? 
A. No, I didn't. 

Q. Did you learn why you did not receive training? 

B. Ir was told-- 

MR. RUPFNER. Objection. 


TRE COU Hears sustain the objection. 


statement you were going to 
A. ™ x <6 t me that-- 


MR UF?! f r WBonor, plcas the witness 
. 


contifuing 


THE CO x: Mr. Strickler, you made at least 
ten of twelve objections on hearsay testimony, whereas counsel 
for the plaintiff has 1 in a lot of hearsay you have [351] bro. 
é 
ou are not responsible for it but in not responding to gques- 
many of your witnesses have given hearsay testimony withovt 
jon and I have to be consistent in the ruling. If it's going 
to work one way it has to work the other way. 
* * * 
MR. STRICKLER. Then Mr. Proctor testified that this is 
the Beason that students weren't accepted. I aim attempting to 


show by this witness that Mr. Proctor's reason given to this 


witndss was entirely different. 
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THE COURT. Do you know the trouble with your situation 
| 
ang you are a pretty experienced lawyer and a law clerk and you 


should know in order to lay a foundation of impeachment you should 


have asked Mr. Procter, did you not tell so and so on the certain 


the prepor way for impeachment, to lay a foundation t 


justify the latter question which doesn't make it hearsay. It 


tokes it &ut of the heersay rule. Go ahead. I assume he would 
have donied meking this statement. If will let him ee the 
Go ahead. 
MR. STRICKLER: 
Will you now answer the question? 
Will you repeat the question? 
The question was, what you learned or why 
attend the school? 
A. 2 couldn't attend the school because they Vian‘ t have 
enough people tc start a peed (Answer stricken) 
Q. May I ask you who made that statement to y 


u, Mr. 


Redfieldy 


A 
° 


Mr. Proctor. 
[354] CROSS EXAMINATION 
BY MR. RUFFNER: 
1/ Supplemental Record No. 38 
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; 
t Q. Mr. Redfield, where did these conversatio 


ns, the 


conversation of Mr. Proctor take place? 


A. I called Mr. Proctor on the telephone and asked him 


when tT could start school 


i E Mi IOMAS 


previously called as a witness by 


ant, having been fir 


further cxamined as follicws: 


CROSS EXAMINAT:! 


BY MR. RUFFNER: 


Duxing the months of July through October, 1968, how 


risit the premises at 1234 Upshur Street? 


wee ol 
A. Possibly twice a week. 
Q. What was the 


purpose of your visit? 


[357] A. To contact the job, to give instructions to our fiela 
superintendent, to check the progress of the job. 


* * * 


r accumulated where you saw the sawhorses? 


I have never seen any water on that floor at that 


Were these sawhorses on the 
The bottom part of the leg. 


They were sitting on the leg? 


That's right. 


te 


st 


As they are now sitting in the courtroom? 


| 

| 

| 

| 
Going on to the question of roof repairs, Mr. Rosser. 

| 


What was gour position with respect “to this job; what title did 


you have with respect to this job? 


| 
| 
| 
! 
é 
A. Astimatoxr and project manager. 


* 


{363] MR. JOHN W. CON 


t 
called asga witness by the Defendant, having been firs] tly swoicn, 


was emamined and testified as follows: 
EXAMINATION 
BY MR. STRICKLUER: 


* 


Q. Will you deseribe for us the =e mx company per- 
| 


formea secvices on those premises, plcase? 


A. whe first work I performed was repairing two reot 


lengths on August 8 and August 9. The second time we were on the 


job was September 24, the week of September 24 and week of 


October 4. The oak at that time was to restrip the slag surface. 
Q. Do you know how long your men were on the job during 
the week of September 24? 
A. September 24--that would be our payroll pbriod 
[364] ending and in that week we had 32 hours for three men so it 
would be four days out of that week ending September 24. The 
exact dates I don't have. We pay by the end of the payroll period. 
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Q. Will you give us the same information for 


Octobur 4 period. 


: 


A. October 4 was four men with 16 hours 


each so it would 


be tw@ days for four men i vat payroll) 
’ 


period. 


would the period ending October 4? 


ean you tell us what 


received 2 call from Me. Rosser that there were-- 


you tell us what work was performed and not tell 
soncone else told you. 


A. Repaired iwo roof leaks we: found in the building. 
és g 


Q. Can you tell us the lecation of those repairs? 


A. One leak was at the chimney; the other leak was near 


the dividing wall in back of the elevator penthouse. 


* * * 
: 


{, 


[365} Q. Now, when your work was performed during the week 
ending September 24, will you describe what work was performed? 
A. he slag area of the building which is the Upshur 
side fot the building, we removed the siag and applied four plies 


of rgofing felt in the reslag erea. 


} Q. Moving toward the week ending October 4, what area 


of the building was repaired at that tim 
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| 
| 
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Q. Will you give us the: sane information for the 
October 4 period. 
A. October 4 was fowr men with 16 hours each so it would 
be two days for four men in that payroll period. 
_Q. That would be for the period ending October 4? 
Right. 
Q. On the Augast & ang 9 dates, can you tell us what 


work was performed in the building? 
X% received a 1 from Me. .Rosse¢ chat there were-- 
Q. Can you tell us whet work was performed and not teli 
soncone else told you. 
A. Repaired iwo roof leaks wa: found in the building. 


Mr 


the lecation of those repairs? 


A. One léak was at the chimney; the other leak was near 
'y 


the dividing wall in back of the elevator penthouse. 


* 


1365} Q. Now, when your work was performed during the week 
mn 
e 


ending September 24, will you describe what work was performed? 
A. Whe slag area of the building which is the Upshur 
side of the building, we removed the siag and applied four plies 
of roofing felt in the reslag arca. 
Q. Moving toward the week ending October 4, what area 


of the building was repaired at that time? 
y ~ 
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! 
| 
A. This would be all the same. You couldn't perform this 


work in one week. ‘The week of the 4th would be the} same job, 
finishing the iob. 
e 
CROSS EXAMINATION 
BY MR, KUFFINER: 


9 Mr. Conway, does your tecord reflect any other work 


t i 
done on this building? 
A. Yes, we were back again October 22. 


Q. Looking at your records, the work performed during 


the week ending October 22 consisted of what, sir? | 


Ywo types of roof on this pexticular building. 


building towards Upshur Street was covered with 
| 

j wall. In the back half of the wall was what we 

| 


a smooth stop which didn't have slag on it. The first job for 


| 
Marriott was to remove the slag from the front section. 


Q. That was on October 4? 
A. Right, and the third job was the back half. We applied «| 
3-plys of rocfing felt and slagged it. 
' 
Q. When do your records reflect that was completed? 
A. November 5, 1968. 


* 


[369] to come and examine a leak in a roof and you go up, in this 


= ibil = 


| 
| 
| 
| 
[368] Q. In your experience as a roofer, if you /|are called 
| 
| 


4 


case, this particular premise, to the third floor and examine 
wheref the water is coming through onto the floor, is that the 
location on the roof where the Jeak is? 
A. Not always. 
Q. is there any correlation necessary at all between 
FY 
where the water is coming into the room and where the roof leaks? 


4 


A. That would be the first place you would look, directly 


« 


5 


Where the water is coming in the building. 
Q. Where else would you look? 
You could try that first, then look for some physical 
VEEL damage or hole somebody had maybe dropped a board in the 
roof iy fingered the felt, started at that point and work away .: 
Q. Is it possible that a roof would leak, the actual 


leak would be in one Jocation and the water enter at another 
2 
locat,ion? 
Yes. 
How is that possible? 


Concrete on the roof, the first rupture in the concrete 


(indiscernible). 


RE-DIRECT EXAMINATION 


BY MR. STRICKLER: 


rh Q. Mr. Conway, after you performed your repairs August 8 


and 9, was there a time that you performed additional repairs to 


q. Did your repairs on August 8 and 9 cure the leak you 


were attempting to cure at that time? 


A. TI could only assume they did. I never rec 
e 


that they didn't from Marriott or anyhody else. 
5 y ¥ 


Q. You mentioned geing book on Movember 5. 
F ot s : | 
that point and time, six? 
| 
- | : 
November 5 t had eight hours charged to ‘the job. 
| 
ry | 
ouldn't be able to tell you exactly the nature of the work 


| 
they did on November 5. Maybe, cleaning up the job and taking 


* 


| 
tho Bae ae kettle away. I don't know. I couldn't tell you. 
| 


[R.23] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


{ This is an action for damages arising out of an alleged 
breach of a lease agreement between plaintiff, Decorative Trades 
Instigute, tnc., and defendant, Marriott Corporation. Maxriott 
Corporation has filed a counterclaim against plaintiff for the 

* 

> 
rent due under the lease and attorney's fees. The original 

ssor, Comnissary Properties, Inc., a subsidiary of defendant 

* 

% . : e ° %, 
at the time of the execution of the lease, has since merged with 

& . . . : . 
defeijant. The complaint filed by Millers Interiors, Inc., the 
assignor of the lease to Decorative Trades as tenant, has been 
dismissed without prejudice. 

‘The Court heard the present action sitting without a jury 
and in consideration of the evidence and the oral arguments makes 


the following findings of fact and conclusion of law. 


FINDINGS OF FACT 


{ : at 


i On July 6, 1968 Commissary Properties, Inc., entered into 


a lease of premises 1234 Upshur Street, N. W., in the District of 

Columbia with Millers Interiors, Inc., received in evidence as 
ie Ae 

Platmtiff's exhibit #1. On or about August 1, 1968 Millers 


Interiors, Inc. assigned said lease to plaintiff Decorative "rades 


ry 


i 


Insf#fitute, Inc. with the consent of the lessor. 
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; : 
‘ II i 


® 
Among other things, the lease specified a five year term 


at an annual rental of $45,000 per year, the first monthly pay- 
| 


ment of 63,750 due upon completion of certain repairs and altera- 
tions by defendant as detailed in Exhibit A attached to and 
incorporated into the lease. No specific completion date was 
written ginteo the lease for the reguirements of Exhibit iA. 


IIT 


The premises of 1234 Upshur Street, N. W., was intended 
by plaintiff to be used for a school to train the handicapped 


isadvantaged in the decorative trades. . Defendant |knew of 
| 


said purpose for which the premises was to be employed, 
| 
IV | 


‘Plaintiff has proved by a fair preponderance of the evi- 
| 


dence that defendant failed to comply with Item 1 of Exhibit A, 
| 
id 
vis. to "repaix roof leaks and maintain a watertight condition". 
| 
Defendant's failure to comply with Item 1 within a reasonable time 


| 
prevented plaintiff from using the premises as a school causing 


him to wacate the leased premises on October 26, 


Vv 


priaintiff£ has failed to prove by a fair preponderance of 
the evigence that defendant did not comply with the requirements 
of Exhihit A, except Item 1, within a reasonable time after the 


execution of the lease. 
i 
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VI 


$ 
» Plaintiff has proved by a fair preponderance of the evi- 


dence’ that he incurred $10,479.09 in expenses in reliance upon 


the cdmpletion of the requirements of Exhibit A within a reason- 
z 


able bine after the execution of the lease. 


VII 

Plaintiff has failed to prove by a fair preponderance of 
the evidence any loss of profits sustained by reason of defendant's ! 
failure to complete the requirements of Exhibit A within a reason- 
able time. 

VIII 
‘ Defendant has failed to prove by a fair preponderance of 
the evidence that plaintiff breached the lease agreement by 
vacating the leased premises on Octcber 26, 1968. 
CONCLUSIONS OF LAW 

The Court’ finds that plaintiff, Decorative Trades Institute, 
Inc., is entitled to recover $10,479.09 in damages. 

The Court finds that defendant, Marriott Corporation, is 
not entitled to recover damages or attorney's fees on its counter- 
claim against plaintiff. 

Let judgment be entered accordingly. 

Zs/__Iuthur W. Youngdahl 
Judge 


Date: January 2, 1970 


[R.24] 


MEMORANDUM 


| 
This is an ection for damages arising out of an alleged 
| 
breach of a lease agreement between plaintiff, Decorative Trades 


ek eee Belay ‘ é peers 
Institute, Inc. and defendant, Marriott Corporation. Marriott 


Corporatg.on filed a counterclaim against plaintiff for;the rent 


due under the lease and attorney's fees. The criginal lessor, 


| 
Commissary Properties, Inc., iai of defendant! at the 
| 


| 
The comrlaint filed by Millers Interiors, Inc., the assignor of 


| 
| : 
the lease to Decorative Trades as tenant, has been dismissed with- 


' 


| 
out prejudice. 
| 


The Court, pursuant to the attached Findings of Fact and 


Conclusions cf Law, has ordered that judgment be entered for 
plaintiff in the sum of $10,479.09. 


The crux of the case at bar is the issue of defendant's 
duty to perform those repairs and alterations required by Exhibit 
ie 
A attached to and incorporated€ in the lease. When the lease 


| 
agreement was executed on July 6, 1968, defendant understood that 


plaintiff entered into the lease for the sole purpose of employing 


* 
the premises at 1234 Upshur Street, N. W. as a school ‘for the 
decorative trades. Exhibit A was drawn by defendant so that 


plaintiff could be assured that the building that he was renting 


=e 


would be suitable for the establishment of such a school. 

The evidence produced at trial was conflicting on the 
issue of whether defendant represented to plaintiff that the 
requirements of Exhibit A would be completed by a specific date. 
Plaintiff wished to begin his school by Septe:ber 1 and he 

defendant promised him that the 
ions would be finished on or about 

5. Defendant disputed this testimony claiming that no 
completion date was promised because the work to be performe 


1 and so fraught with unforeseen cbhstzicles that 


BC wad unrealistic to name a specific completion date. Jjowever, 


it is clear that defendant did not have an unlimited time in which 
to fulfill his obligations for repair. The requirements of 
exhibit A were essential to plaintiff's use of the premises. It 
was understood at the outset by the parties involved that the 
puilding was unsuitable for e school when the lease was executed 
on July 6, 1968. ‘Therefore, although the lease specified no time 
by which: Exhibit A should be completed, and although defendant may 
not have explicitly promised plaintiff that the repairs and altera~ | 
tions would be finished by a certain date, the Court concludes 
that defendant was bound toe complete the requirements of Exhibit A 
within a reasonable time. Such a reasonable time,from all the 
circumstances in’ the case, ended on or about September 1 which 


woul@ allow plaintiff to establish his school and begin classes. 


| 
Defendant knew that. plaintiff, in order to begin his school, 


needed to acquire students through the services of the Department 


of Vocationai Rehabilitation. That department eentracted with 
plaintiff to provide him with referrals of possible students for 
agreement to pay those students' tuition. The 


indicates that the Department of Vocational Rehabilitation 


would not provide students for plaintiff's school until the building 


where classes were to be held was deemed acceptabie. Defendant, 


naverorell aid not have an unlimited time to complete require- 


ments of Exhibit A. Moreover, it is significant that the lease 
in clause 1 itself referred to the school which plaintifé wished 
to establish. Defendant could not, without violating the terms 
and the spirit of the lease, take longer than a Pesconane time, 


2 « . . oy . | 
considering the purpose for which the building was to be used,’ to 


make the necessary repairs and alterations. 
| 


Eleven separate items were specified in Exhibit A for 


| 
repair and alteration. It is not necessary here to discuss all 
| 
| 
During the trial plaintiff conceded that] some of 


the items were completed. A large mass of evidence was produced 


at trial, much of which was conflicting, which concerned whether 
| 
defendant substantially complied with certain items in) Exhibit A. 


The Court has concluded after considering all the evidence in the 


case that plaintiff failed te prove by 4 fair preponderance of 


the evidence that defendant did not substantially comply with the 
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requiréments ot Items 2 through 11 by September Ist. Although 


some minor alterations and repairs may have remained uncompleted 


on or about September 1, plaintiff did not prove by a preponderance 
of the’ evidence that any failure on defendant's part with respect 
a 


to items 2 through 11 would have prevented plaintiff from begin- 


ning classes in his proposed school. 


rtem 1 of Exhibit A attached to and incorporated in the 


lease required that defendant "repaix roof leaks and maintain 
a watertight condition." 1t was undisputed at trial that at the 
time of the execution of the lease the roof of the building at 
1234 Upshur Street leaked whenever it rained, leaving puddles of 
water on the third floor. There was also testimony that eens 
of the leaks water accumulated on the stairwell leading from the 
eenone to the third floor and also on the second floor itself. 
Before defendant could hope to have the building suitable for use 
by plaintiff and handicapped students as a school the dangerous 
leak and water condition would have to be remedied. 

She evidence demonstrated conclusively that by September 
1 the roof had not been repaired so as to prevent leaks. There 
was substantial testimony that in early September following heavy 
rains puddles of water accumulated on the third floor, on the 
stairway leading to the second floor, and on the second floor. 
Defendant contracted the roofer who attempted to repair the roof 


but by the end of September it was apparent that the leaks had 
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| 
not been eliminated. Finally, in early October defendant contracted 
‘to completely reroof the building. The evidence indicated that when 

£ 


‘plaintiff inspected the premises on October 10 water still re 


mained inside the building. 


(Although there was some uncertainty as to the final com- 
‘pletion date of the rercofing it is clear that the job a not 
completed until after plaintiff had vacated the premises pn 
October 26, ,1968. Significantly the plaintiff had stayed on the 
premises even after Septenber 1 to give defendant an pene eeereeey 
| to eliminate the leaks in the roof. The Court considers that 
plaintiff made a good faith effort to fulfill his obligation under 

. 


' the lease but that defendant's failure to make the premiges suit- 


able for the purpose of a school as above outlined caused plaintiff 


to finally wacate the premises. 
| 
Defendant contends that even conceding that the roof was 


| 
not repaired by the time plaintiff vacated the premises the 


| 
accumulation of water was never sufficient to make it impossible 


to begin.a lass in the new school. Defendant's argument is 


without merit. As noted above, defendant was obligated to "repair 
roof leaks and maintain a watertight condition". There was a 

| 
conflict iff the testimony as to the exact amount of the water 


on the second and third floor at various times between July and 
| 


| 
October. Rowever, it is clear that whether the puddles were eight 


feet in diameter or twenty feet in diameter, water on the floor 


- 121 - 


would present a substantial hazara@ to students using the premises. 
This is especially true considering the type of students who were 
to attend the school, vis. handicapped and disadvantaged persons, 
many of whom could’ only move about with difficulty ox in wheel- 
chairs. It certainly was not incumbent on plaintiff to begin a 
class in a building which was not watertight and which after each 
rain slowed an accumulation of water inside the building. 

may not avoid the requirement of Item 1 in Exhibit A by simply 
saying’ that the accumulation of the water from the leaky roof was 
‘nsubstantial. 

It, therefore, is clear that defendant's failure to 
complete the repair of the roof by October was a substantial dee 
fault in his obligation under Exhibit A. That noncompliance gave 
plaintiff the right and justification for vacating the premises 
on October 26, 1968, after he had spent sums of money in an enter- 
prise which could not begin because of defendant's breach of the 
lease sagreement. 

Plaintiff claims, as his measure of damages, $20,759.13 
in ae expenses incurred, lost profits for the first class 
that was to be held, and anticipated lost profits for all the 
classts he could have held during the five year term of the lease. 
Defendant contends that plaintiff is not entitled to expenses or 
lost brofits as plaintiff has failed to prove that the school 


on: ee opened or made a profit even if the requirements of 


Spee 


| 
Exhibit A head been satisfied within a reasonable time. |For the 
reasons stated below the Court has concluded that plaintiff is 


only entitled to a part of the actual expenses that he incurred 


jn establishing the sch 


The core of defendant's argument is that plaintiff should 
i 
not recover any damages because there were no students with which 
; 
to begin a schoo... To support this argument defendant 


some testimony which indicated that the market for upho 


in the Washington area was very minimal and that plaintiff 


not hope to obtain a sufficient number of students with 


the *first class. Defendant also introduced evide 


showed that only two students were approved by the Depa 
of Vocational Rehabilitation for the first class. 
However, there was a substantial amount of testimony which 
plaintiff introduced tending to show that no students were approved 
for the first class because the building was not ready due to the 
leeky roof, and that although the market for upholsterers in the 


4 
washingtoh area was small the market for draperers and ‘seaimstresses 


was much larger. Plaintiff expended substantial amounts in re- 


liance on defendant's obligation to comply with ali the items of 


Exhibit ABwithin a reasonable time. Plaintiff assuredly had the 


right to attempt to establish a school. Defendant cannot find 
| 


| 
excuse in its failure to abide by the terms of Exhibit A the 


§ 
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possiyility unsupported by the evidence that plaintiff's venture 


would ‘be unsuccessful. 


& On the other hand plaintiff has failed to prove by a 
a 


fair Gon ee of the evidence - extent of the profits, if 
any, fhat he would have made from the first class and from future 
classes. The evidence does not substantiate plainti iff's asserti 
that frere wore sufficient students to make full classes a pro- 
five year term of the lease. Moreover, 
plainfiff has provided the Court with littie or no evidence as to 
the amount of overhead and the general cost of running the school. 
& rae : . : 
Therefore, it is apparent that the alleged loss of profits is too 
; ss ah A a ee . i/ 
remote and speculative to justify an award on this ground.— 
Plaintiff has also failed to prove by a fair preponderance 
of the evidence that all of the $20,759.13 expended was related 


« 


to the school and in reliance upon defendant's duty to repair tite 


premises in accordance with Exhibit A. Plaintiff's Exhibit 11 lists 
those items totaling $20,759.13 which plaintiff alleges were his 


actual expenses. Plaintiff's Exhibit 12 are the checks which 


1/ See e.g. Goodman v. Dicker, 183 U.S. App. D.C. 353, 169 F. 
2nd 604 (D.C.Cir. 1948). Plaintiff also failed to prove 
by a fair preponderance of the evidence what his profits 
would be for the first class he wanted to hold in 1968. 
Here again plaintiff introduced no evidence as to actual 
cost of operation and because the school never opened LC 
is impossible 'to conclude how many students plaintiff 
would have obtained for this class. 
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reflect payment of these items. 


After careful examination of the evidence and Exhibits 


11 and 12 the Court has concluded that plaintiff is entitled to 


. 
recover $10,479.09 of his expenses, that amount having been proved 
| 
by a fair preponderance of the evidence to be directly related 
to the school which plaintiff was to set up on the premises and 


lost completely by reason of defendant's breach of the 


agreement. 


Gefendani under his counterclaim has failea to prove by a fair 


preponderance cf the evidence that plaintiff breached the lease 
agreement. by vacating the premises on October 26, 1968.| Therefore, 
: ee - ae 
defendant is not entitled to recover on his counterclaim for rent 
' 
and attogney's fees. 


$ 


/s/_Luthur Ww. Youngdahl 
Judge 


pate: _January 2, 1970 


[Filed January 2, 1970] 
8 


[R.25] 


MOTION FOR A NEW TRIAL OR FOR REOPENING 
TO TAKE ADDITIONAL TESTIMONY 


Comes now the defendant, Marriott Corporation, et al, by 
its attorney and, pursuant to Rule 59 ¥.R.Civ.Pro., respectfully 
moves for a new trial, or, for reopening to take additional 
testimony of John W. Conway, Jr., and, in support thereof, states 
that the relief reguested is necessary to prevent injustice; that 
the judgment is against the weight of the evidence; and that the 
judgment is contrary to law. 

Attached hereto and made a part hereof is the Affidavit 


of John W. Conway, Jr. 


' 


/s/ Frank H. Strickler 
Attorney for Defendant 


[Certificate of Service, 12 January 1970] 


[Filed January 12, 1970] 
*- 


| 
[R.25] | 
| 
| 


AFFIDAVIT OF JOHN W. CO? 


| 
: i 
I, John W. Conway, J : sworn do depcse 
t) 
an@ say tnaat: 


1. I am President cg. W. Conway, Inc., a company which 
8 i 


has engaged in the roofing business for the last sevente 


2. Iam the same John W. Conway, Jr. 


trial in this case on or abeut December 18, 1969. 


I have been advised that I made reference to the 


iovember 5 Guring my trial testimony in connection with 
| 


three ply felt and slagging 
been advised that I testified that company 
| 


records showed that eight hours were charged to the job on 


November 5, 1968 and that I did not know what was done during 


those eicht hours. 


. Iam attaching hereto a copy of the records) from 


which I Sostifica at trial, same being marked Exhibit "iA" 


6. I did not have the company's time records with me 


when I testified. I have since located same and a copy thereof 
bd 
is atteched hereto as Exhibit "B". 


be | 
7. Exhibit "B" hereto shows that the xepair work at 


1234 Upshur Street was completely finished on October 22, 1968. 


8. My company has not performed any work at 1234 Upshur 
Street since Cctober 22, 1968. 
9. The date of November 5, 1968 was a posting date, 


eight hours appearing on that date were actually worked on 


October 22, 


Conway, Jr. 


12th day of January, 


ra McG. Simpson 
z CG. 2 iMpse} 
Notary Public, D.C. 


5 


e having come on hearing before thi 
on the llth day of December, 1969 


Conclusions of Law having been entered, it 


February, 1979, 


| aan, that the plaintiff, Decorative Trades Institute, 


Inc., recover of the ant, Marriott Corporation, the sum 
. 


of $10,479.09 with costs, and it is 


FURTHER ORDERED, that defendant Marriott Corpor rati ion, is 


not entitled to recover damages or attorney's fees on it’ s counter- 
e 


claim against the tiff, Decorative Trades stitute, Inc. 


ROBERT M. STEARNS, Cle 


By: /s/ Miriam M. . Jenks S 
Deputy Clerk 


By direction of: 


Luther We Seroonqcenaua 
Presiding? Judge 


[Filed February 2, 1970] 


[R.28] 


MEMORANDUM AND ORDER 


In this non-jury action for breach of a lease agreement 
the Court found for plaintiff, Decorative Trades Institute, Inc., 
in the sum of $10,479.09. Defendant, Marriott Corporation, now 
moves for ea new trial or for reopening to take additional testisno: 

elow, defendant's motion jis denied. 


The crucial facts of the case focused con defendant's duty 


to perform certain repairs and alterutions required by Exhibit A 


1 
which was attached to and incorporated in the esse When the 


lease agreement was executed on July 6, 1968, defendant knew that 
plaintiff entered into the lease for the sole purpose of using 
the premises at 1234 Upshur Street, N. W., as a school to train 
disadvantaged persons in the decorative trades. Exhibit A was 
drawn by defendant so that plaintiff could be assured that tne 
building it was renting would be suitable for the establishment 
of such a .school. When defendant failed to complete all the 
requirements of Exhibit A within a reasonable time, plaintifé 
vacated the premises on October 26, 1968. Plaintiff nad hoped 
to begin its proposed school by September 1, 1968. 

7/ For an extensive discussion of the facts of this case 


see the Court's Findings of Fact and Conclusions of 
Law and the accompanying memorandum. (1/2/70) . 
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In its motion defendant asserts that the Court should 
reopen the case for the taking of additional evidence to prove 


b 
that defendant did complete Item #1 of Exhibit A, viz. ("repair 
= 


roof leaks and maintain a watertight condition." The Court in 


its memorandum attached to the Findings of Fact and Conclusions 


of Law noted that "it is clear that the job [reroofing] was not 


completeg until after plaintiff had vacated the premises on 
October 26, 19638." 2tx its claim that the necessary 


i 
i 
i 
1 
+! 


repairs were in fact completed before Catober 26, 1968, defendant 


has enclosed with its motion an affidavit by John W. Conway, a 
roofer, who had testified at trial that eight hours of ;work was 
| 


Gone on the leased premises on November 5, 1968. The affidavit 


now states that no work was performed on the leased premises 


after October 22, 1968, four days before plaintiff vacated the 


* 
premises. | 


It appears that defendant is seeking the reopening of this 


case on the basis of what it considers newly discovered evidence. 


Conway states in his affida it that he did not have the company's 


time records with him when he testified at trial and that he 


located them after the trial was completed. He further explains 
| 


that Nevember 5, 1968 was merely a posting date, the elight hours 
| 
appearing on that date being actually worked on October 22, 1968. 


Two basic requirements must be fulfilled before a re- 


opening of the case is warranted on the basis of newly) discovered 
| 


— -aispl= 


evidence. First, there must be a showing that with due diligence 
the new evidence could not have been discovered prior to the 
conclusion of trial. Second, the new evidence must indicate a 
probability that the result would be: altered by its introduction 
2 

into the record.” Neither cf these requirements has been 
satisfied in the instant case. 

here is absolutely no showing whatsoever that defendant 
could not have discovered the actual date of completion of the 
roofing work before the completion of trial. Mr. Conway was 
known to the defendant. Defendant was no doubt aware that the 
issue of when the roof leaks were repaired was crucial. Indeed, 
it was his own witness, Mr. Conway, who testified that work was 
Gene on the roof on November Moreover, it does not even 
appear that the records which defendant now alleges indicate that 
the roofing was completed on October 22, 1968 were unavailable when 
conway testified or at some other time during the trial. Conway 


stated in his affidavit that "I did not have the company's time 


records with me when I testified. I have since located the 


same..." It is abundantly clear that what defendant now proffers 


as newly discovered evidence was equally discoverable during trial. 


2/ See Benn v. Sankin, U.S.App.D.C. , 410 F.2d 1061 
(1969); Knight v. Hersh, 114 U.S.App.D.c. 198, 313 F. 
2d 879 (1963); Boomhower, Inc. v. American Automebile 
Insurance Co., 102 U.S.App.D.c. 144, 251 F.2d 385 (1958); 
Rue v. Feuz Construction Co., Inc., 103 F.Supp. 499 
(DACEDACT EIS 2 )r 


mE 


| 
| 
and did not come to ght osty because defendant's own lack of 


Conway's pos- 


session before the Court. A case would 


reevaluation if parties were allowed te 


- 


of evidence easily available at the ti opetetiec e such 
not the purpose of the role which allows the reopeni a 


case on the basis of newly discovercc 


Even were the e lence profiared by defends jin i motion 


e aliterea. Even 
by October 22, 1962 
premises and recovering dama: 


Time wnen 


requirements of sxhibit A. 
the building for a school and 
September 1. Defendant also knew that the succes 


venture was wholly dependent on approval of the b 
a 
Department of Vocational Rehabilitation who was 
for training. In light of these cir 
obligated to complete the requirements o! hibit A within a 


reasonable time which the Court concludes to be not later than 


September 1. After September 1 plaintiff's positicn was such that 
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ae : ~ a - 
with an unapproved building the purpose for which it entered the 
| 
| 
| 
| 
| 
| 


July was frustrated. As the Court stated in its memoran- 


The evidence demonstrated conclusively 
that ‘by September 1 the roof had not been 
repaired so as to prevent leaks. There 
was substantial testimony that in early 
September following heavy rains puddles 

of water accumulated on the third floor, 
on the stairway leading to the second 
floor, and on the second floor...in early 
October defendant contracted to completely 
reroof the building. The evidence indi- 
cated that when plaintiff inspected the 
premises on October 10 water still remained 
inside the building.- 


efore, neither requirement for reopening the instant case on 
of newly discovered evidence has been fulfilled. 
pefendant also contends that because two students were 

et approved for instruction by the Department of Vocational 
Rehabilitation, plaintiff cannot claim that the leased premises 
were not ready for the opening of the school. However, it is 
significant that only two students were approved. When it became 
apparent to the Department of Vocational Rehabilitation that the 


building was not ready for use as a school and that defendant had 


not made the necessary repairs no further students were approved. 


“he mere fact that two students had been approved is not sufficient 
to overcome what is clear from the evidence that defendant did 

not comply with the requirements of Exhibit A within a reasonable 
time. 


3/ Memorandum of the Court, 1/2/70, pages 4-5. 
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| 
Finally, defendant argues as a ground for a new trial 
| 


that the instant case involves the law of constructive eviction. 
| 
Defendant: naintains that there are two requirements for con- 
| 


| 
structive eviction, viz. that the landlord's action must have 


they were rented and that that result was intended by the jencsorce 
Assuming for purposes of defendant's contention that in this case 
the issue involved is one of constructive evicticn, the evidence 
Gemons trates conclusively that plaintiff was constructively 

svicted 4$na had a right to abandon the premises and sue for 


damages. 


T> support its claim that a landlord must intend to de- 


prive the tenant of the beneficial use of the premises, for con- 


y 4/ 


: A 4 7 ne eR | , : 
structive eviction to occur, defendant cites Pinching v. Wurdeman. 


In that case the landlord breached a covenant to repair during 
the term of the lease. The defendant relies upon the language 


the Court in said case in discussing constructive eviction 
! 
| 


follows: 


"The mere fact that by an act or default | 
of the lan@lora, not unlawful in itself, | 
nor accompanied with any intention to af- 
fect the enjoyment of the premises demised, 
they have rendered uninhabitable, is not | 
sufficient. It is now well settled, both 


here and in England, that in a lease of a 


4/ 56 U.S.App.D.C. 223, 12 F.2a 164 (1926). 
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building, or a,dwelling house, or store, 
no covenant is implied that it should be 
fit for occupation. '= 
In the instant case, however, there was an express covenant to 
é 
make certain repairs so that the premises would become suitable 
use contemplated by the lease agreement. Defendant pro- 
tain necessary repairs. in failing to eliminate 
roof leak whi id not allow plaintiff to use the premises for 
a school, defendant knowingly prevente ad plaintiff from gaining the 
parties to the lease. The requisite proof 
of intention on the part of defendant to deprive plaintiff of the 
peneficial use of the premiscs was abundantly satisfied, as 
tention is proved by what a person says OF Goes. 
that a case for constructive eviction 
cannot properly be made out by plaintiff, the Court is of the 


opinion that the doctrine of constructive eviction is inapplicable ¢ 


- 


to the case at bar. In Pinching v. Wurd deman’/ the Court of Appeals 


was confronted with a lease whose term had already begun. 
tenant was paying rent and the covenant to repair was a continuing i 
one. In such a case, if the tenant was not constructively evicted 
by the failure to repair he could stay on the premises, continue 
to pay rent, and sue for damages. In the instant case, however, 
5/7 Pinching v. Wurdeman, supra, 56 U.S.App.D.C. at 225, 12 

F-2d at 166. 


6/ I56 U.S.App.D.C. 223, 12 F.2d 164 (1926) . 
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no rent was required until the requirements of Exhibit A were 
satisfied. Therefore, the repairs of the roof was a condition 
precedent,to the beginning of the term of the lease. Although 
the lease’was executed on July 6, 1968 the term in fact wovld 


not begin until the premises were made suitable for use as a 

- @ 
school. Rather than a case of constructive eviction, the action 
here simp@y involved the failure of the landlord defendant to 


perform a condition precedent to the contract, viz. the fulfilling 


of the terms of Exhibit A. It has been stated: 
: Of course, where the lease contains an ex- 
press provision that the repairs are to be 
made by the lessor prior to the commence- 
ment of the term, and that no rent shall be 
charged until such repairs are made, the 
lessee is not liable for rent until the re- 
pairs are made Fy ORES he enters: 

| 


into SOR AEAOR, = 
| 
By not xepairing the leaks in the roof within a reasonable time 


defendant lost ary claim to rent and cannot now justifiably main- 


tain that plaintiff could not vacate the premises and sue for 
| 
damages. Plaintiff was not bound to stay on the premises after 


a time when both it and defendant knew that repair would not 
| 


erase the loss of the school by plaintiff. Therefore, whether the 


present case is considered one of constructive eviction or of 


7/32 Am.Jur.§512,p.419 (1941). see also 28 A.L.R. 1448, 28 
A.L.R.2d 446 for cases dealing with the right of the tenant 
to abandon the premises and sue for damages when the land- 
lord has failed to perform a covenant of repair. 
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breach of a condition precedent to a contract defendant cannot 


succded in this motion for a new trial. Judgment for plaintiff 


shou stand. 
For the foregoing re : i i 18th of February, 


19705 


j ORDERED, that defendant's motion for a new trial or for 


i ; 


reopening to take additional evidence be, and the same is, hereby 


in all things denied. 


(R.29] 


] NOTICE OF APPEAL 


Motice is hereby given this 3rd day of March, 1970, that 


defendant, Marriott Corporation, hereby appeals to the United 


States Court of Appeals for the District of Columbia from the 


| 
tudgnients of this Court entered on the 3rd day of February, 1970 


Millers Interiors, Ine. against said defendant. 


an@ on the 18th day of February, 1970 in favor of the plaintiff, 
| 
| 
| 


Zs/ Frank H. Strickle 


Attorney for Defendan 


[Filed March 3, 1970] 


ye abs otal | 
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JOHN R. MILLER, 
and 
DECORATIVE TRADES INSTITUTE, INC., 
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MARRIOTT CORPORATION, 


Appellant. 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


Nature of the Case 


| 
This is a non-jury case where the appellant landlord, 


Marriott Corporation (hereinafter "Marriott"), entered into a lease 


with appellees dated July 6, 1968 under which Marriott agreed to 


perform eleven substantial items of repairs and alterations toa 


fifty-year old building, it being agreed that rent payments would 


be abated until completion of the eleven items. The lease was 


silent as to the time for completion of the repairs and| alterations. 


The tenant, appellees (hereinafter "Millers"), leased the 
the purpose of starting a school and Millers entered 
about July 15, 1968 (App. 81-82) prior to completion 

repairs. Without giving prior notice of its intention, 
ers vacated the premises on October 26, 1968, and subsequently 
suit for damages claiming, inter alia, that the repairs and 
srations had not been completed within two weeks from the date 
of execution of the lease as expressly represented by Marriott. 
The lower court did not find an agreement to perform in 
weeks. Tt concluded, since the lease did not provide for a 
apletion date, that Marriott was bound to complete the repairs 
slterations in a reasonable time which it found was September 
1968. The court further found that even though Marriott had 
nage a good faith effort to perform by that date, since it had 
- been able to do so, Millers was thereby caused to vacate the 


-remises and it was entitled to damages. 


Proceedings and Disposition Below 


Millers brought suit claiming nearly $650,000 in damages 


and Marriott counterclaimed for lost rent. The court found damages 


in favor of Millers for $10,479.09 and it also found in favor of 
Willers on Marriott's counterclaim for rent. The court's basic 


-inding was that Marriott had not performed one of the eleven 


items of repairs and alterations -- roof repair -- within a 


reasonable time. 


Thereafter, Marriott moved for a new trial or for reopen-— 
| 
ing to tak’. additional testimony to show the exact date the work 


on the final roofing repairs was completed. Said motion was denied 


and an aerial was taken from both the Court's original judgment 


and its denial of the post trial motion (App. 139). 


Statement Sf Facts 
= early Spring of 1968, John Miller, the president of 
Millers Interiors, Inc., conceived the idea of Decorative Trades 
Institute, Inc., a school to teach the decorative trades, including 
| 


upholstering (App. 28-29). He became interested in a building 


owned by Marriott and located at 1234 Upshur Street, N. |W. 


| 
(App. 29-30). This building, which was about fifty-years old, 


had been ased by Marriott as a commissary for many years. During 
lease neg@étiations John Miller was aware that the work he wanted 

done woul& require the removal of walls, large built-in refrigerators 
and a host of other equipment (R.33, Exhibit 1; App. 44, 45-47, 
80-81, 93-94, 98-99). The testimony showed that the nature of the 
work to rh performed by Marriott was such that it could not and 

did not promise a completion date either orally or in tic 

(App. ee 88-90). 


John Miller confirmed Marriott's testimony. He testified: 
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Was there an express agreement between 
you and’ Mr. Grove that all the altera- 
tions called for by Exhibit A of the 
lease would be accomplished within two 
weeks? 


"RA. No." (App. 44-45) 
He also testified that when the lease was executed it was 
understanding: 


“> that the work would proceed expeditiously 
but that Marriott could not guarantee a date 
of completion." (App. 47) 


Because of the uncertainty of the time it would take to 
<e the repairs the lease provided that the term would not commence 


ana that no rentals would be paid until the repairs were completed 
i/ 
‘R34, Exhibit 1). 


Finding neither an oral or written agreement as to when 


“he repairs should be completed, the lower court concluded that 


he repairs, as a matter of law, should have been performed within 


a reasonable time, which it found was September 1, 1968, some 
seven weeks after the lease was executed (App. 118). The lower 
sourt explained its selection: 

“Such a reasonable time, from all the circum- 

stances in the case, ended on or about September 


1 which would allow plaintiff to establish his 
school and begin classes. 


On the basis of the annual rentals provided in the lease, 
Ma#riott was to lose $125.00 per day for each day it took 
tofcomplete repairs (App. 48, 80-81). 


=f. 


¢ 
¥  wpegendant knew that plaintiff, in order to) 
tegin his school, needed to acquire students 
*hrough the services of the Department of Voca- 
tional Rehabilitation. That department contracted 
with plaintiff to provide him with referrals of 
possible students for the school with an agreement 
to pay those students' tuition. The evidence , 
indicates that the Department of Vocational Rehabil- 
| Re would not provide students for plaintiff's 
school until the building where classes were to 
&be held was deemed acceptable. Defendant, there- 
‘fore, did not have an unlimited time to complete 
the requirements of Exhibit A. Moreover, it is 
significant that the lease in clause 1 itself re- 
ferred to the school which plaintiff wished to 
‘establish. Defendant could not, without violating 
the terms and the spirit of the lease, take longer 
than a reasonable time, considering the purposie for 
which the building was to be used, to make the 
necessary repairs and alterations." (App. 118-119) 
| 


¢ 
In its memorandum and order of February 18, 1970, which 


denied Marriott's post trial motion, the lower court commented: 


° 
"When the lease agreement was executed on July 
6, 1968, defendant knew that plaintiff entered 
into the lease for the sole purpose of using | 
the premises at 1234 Upshur Street, N. W., as | 
a school to train disadvantaged persons in the 

# decorative trades. Exhibit A was drawn by de-~ 

igocteces so that plaintiff could be assured that 
the building it was renting would be suitable | 
for the establishment of such a school. When | 
defendant failed to complete all the require—_ 
ments of Exhibit A within a reasonable time, | 
plaintiff vacated the premises on October 26, | 
1968. Plaintiff had hoped to begin its pro- | 
posed school by September 1, 1968. (App. 130) 


* * * 


"Byven if the roof leaks were completely elim- 
inated by October 22, 1968, plaintiff still was 
justified in vacating the premises and recover- 


ing damages from defendant. Although the lease 
id not specify the time when the repairs had to 
e completed, defendant did not have as long as 
it wished to ‘comply with the requirements of 
@xhibit A. Defendant knew that plaintiff needed 
fine building for a school and that it wished to 
begin classes by September 1. Defendant also 
knew that the success of plaintiff's venture 

was wholly dependent on approval of the building 
by the Department of Vocational Rehabilitation 
who was to refer students for training. In 
light of these circumstances defendant was 
obligated to complete the requirements of 
‘Exhibit A within a reasonable time which the 
Court concludes to be not later than September 
gl. After September 1 plaintiff's position was 
such that with an unapproved building the pur- 
pose for which it entered the lease in July was 
frustrated." (App. 133-134) 


‘While the lower court found that Marriott proceeded in 
soca faith, it never discussed or made any finding as to whether 
the Exhibit A repairs could have been performed by September 1, 
1968 and it attached no importance, legal or factual, to the fact 
that Millers remained in possession until October 26, 1968. It 
aid state: 

"Significantly the plaintiff had stayed on the 

premises even after September 1 to give defen- 

dant an opportunity to eliminate the leaks in 

the roof." (App. 121) 

The evidence’ of Millers' witnesses was that students were 
being sought from a variety of sources in addition to the Depart- 


ment of Vocationai Rehabilitation. Thus, Millers was attempting to 


recruit students from the D. C. High Schools, Youth Centers, United 


Poverty Organization, St. Elizabeth's Hospital and various other 


= 


government agencies, athletic groups and contact points (App. 28-29, 


30-31, 56-57, 59, 75-76). This recruiting was done in an effort 


to further Millers' plan to begin a class of 60 student's for up- 
| 
holstery training in the first six months of operation | (App. 36-38). 


At the time recruiting was going ahead, the school had completed 
its offices and a classroom for 60 students had been set up in 
| 
. 


the leased building. Millers intended that the number of students 


would be increased to one thousand per year, a level Millers in- 


tended to hold for five years (App. 37-38, 51). John Miller tes- 
| 


tified the school would earn a 30 percent profit on his first sixty 
students and in testifying as to damages he claimed the school 


would hdve shown a profit of $1,927,500 for the first five years 


(App. 50-51). 


In addition to the school phase, Millers was planning to 
® 


enter into a manufacturing business at the leased premises which 
would combine a training, manufacturing and meee business 
using students trained by the school (App. 50-51, 65-66) . This 
was to begin about eighteen months after the lease Sonn commenced 
(App. 66). | 

The evidence with regard to the number of students the 
Department of Vocational Rehabilitation could place was unchal- 


® 
lenged. It showed that the Department of Vocational Rehabilita- 


tion placed a total of only 53 students in all fields lof training 


during fiscal 1968 (App. 84-85). The same witness (Mr. Sheppard) 
also testified that the Department of Vocational Rehabilitation 
had training contracts with three other facilities (Goodwill 
industries, Continental Trade School and Charles Ray Company ) 
that provided the same type training and it also paid on-the-job 
training expenses for some students (App. 83-84). Goodwill 
Industries and Continental Trade School had a capacity to train 
70 students in upholstery and drapery making (App. 85). John 
Miller did not know that the Department of Vocational Rehabil- 
itation was placing students with other companies (App. 49-50). 


while the lower court made no finding as to whether Millers 


was to ae the premises floor by floor, the evidence is clear 


that the parties intended that the building would be phased in for 
Millers use. Thus, there was an understanding between John Miller 
and Marriott that the repairs and alterations would begin on the 
top floor and proceed downward, floor by floor, until the basement 
was finished (App. 45-46, 78, 81). John Miller told Grove he 
could start a class in any area available (App. 78). There was 
extensive evidence that the two top floors were ready for occu- 
pancy by August 15, 1968 (App. 81-82, 86-87, 96). The testimony of 
Millers' witnesses showed that there was considerably more avail- 
able space on both the third and fourth levels than was necessary 
to start a class. John Miller testifiea:* 
2/ Marriott's picture Exhibits portray the space available 

(R.33) and Exhibit 24 thereof shows in the background the 


sawhorses in the classroom which had been set up. 


- 8 


Is it your testimony that because of the 
leak on the top floor through the roof 
there wasn't sufficient space left, four 
thousand feet to commence the school? 


That was one of the reasons. 
I am asking a specific question. Is it 
your testimony that there was not four 
thousand square feet of dry space to use? 
No, there was four thousand square feet 
of dry space on the third level and 
second. 

; 3/ 
Considerably more than four thousand? 


Oh, yes." (App. 41) 


Warner Miler testified to like effect: 


Was there an area on the second floor 
of the building of such size to 
accomodate a class? 


There was plenty of room on the second 
floor. 


Was there plenty of room that was not 
flooded by the roof leak on the second 
floor to conduct a class? 


“A. That wasn't flooded, yes." (App. 68-69) 


With regard to the issue of why a class was not started, Warner 


| 
Miller e&plained: 


| 
3/ Joma Miller testified the school needed about 75 square feet 
per student or, for 60 students, about 4,000 square feet 
(Apr. 38-39). There were over 10,000 square feet per 
floor, a total of 44,000 square feet in the hese se 
(R. 35. pp. 178-179). 


Is it your testimony that nowhere in that 
structure at any time prior to the time 
that it vacated the premises that there 
was not sufficient classroom space to 
begin a class? 


There was plenty space in the building 
but under the District code you couldn't 


start a class. 


Why couldn't you start a class under the 
District code? 


Because of the condition of the building. 
I don't believe it would pass the inspec- 


tion. 


Did you talk to anybody in the District 
about this? 


No. 


Were you aware it was the obligation of the 


tenant to obtain all necessary obligations 
from the government to occupy the building? 


Yes. 


On what basis did you say that the District 
might not approve the building? 


General conditions, familiar with the 
general terms for approval to use the 
building for a school in the District. 


Did the school ever apply for a certifi- 
cate of occupancy? 


I don't believe so. 


Do you know from your experience of admin- 
istrator every building that is occupied 
must have a certificate of occupancy from 
the District of Columbia government? 


Yes. 


Is there any reason why an application 
for a certificate of occupancy was never 
sought? 


We didn't think the building was ready 
to be occupied; didn't bother to submit 
or apply for application at that time." 
(App. 66-68) 


When John Miller was asked why he didn't start a class in 
- 
available, clear area he testified: 
"Q. I£ the space was available why did you 
not start a class? 


Well, the space wasn't available. The 
fact that the floor was swept didn't 
make the space acceptable to us. There 
were no lights, no bathrooms, no 
elevators." (App. 38-39). 

> | 

The three reasons were either the responsibility of Millers 


under the lease, or with respect to the elevator, it had been re- 


paired and approved as of August 12, 1968 (App. 79). Signifi- 
cantly, John R. Miller complained because erippled students in 


4) 
wheelchairs could not operate the elevator (App. 40) 71 He did 
not know it would have been unlawful to use the freight elevator 


as a passenger elevator and he did not know it had actually been 
eeerectee and approved for freight service (App. 39-40, 79). 

The witness from the Department of Vocational Rehabilitation 
testified that the building was unacceptable because it did not 


4/ Pictures of the elevator were admitted into evidence 
as Marriott Exhibits 2 and 3 (R.33). 
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have "an area free of debris, free of pipes and falling objects 
from the ceiling and a floor that wasn't up and down like a 
Virginia hilltop" (App. 72-73). He testified that Mr. Miller 

was told the floors would have to be level (App. 73-74); and that 
the conditions persisted through his last inspection in either 


November or December, 1968 (App. 74). 


While Millers' witnesses assigned a host of reasons to 


explain why it vacated the leased premises, the lower court found 
that Marriott's failure to repair a leak in the roof "caused 
plaintiff to finally vacate the premises" (App. 121). <All of 
Millers' complaints are listed in its Exhibit 9, a compilation 
made during an inspection of the premises on October 10, 1968 
(App. 34-36, 63-64). It is not necessary to discuss this four- 
page list of complaints since the lower court found that 

Marriott had performed all of its obligations under Exhibit A 

as of September 1, 1968, except for repair of the roof. 

The list of deficiencies was given by John Miller with 
the intent of getting Marriott to perform its lease obligations 
as he interpreted them. He testified: 

"Q. Was there any specific event or circum- 

stance which caused you to have Decora- 
tive Trades Institute leave the premises 
on that date? . 

Oh, a series of things. We had regis- 


tered this long list of complaints and 
for exactly five days after this list 


ane 


was entered nobody from Marriott Corpora- 
tion entered the building, from my know— 
ledge, and Mr. Warner Miller called and 
they sent a man out and did a minor repair | 
job on a conduit on a stairway and then 
they disappeared again and we were not 
given any reason at all for this approach | 
or attitude, no excuses, nothing was said, 
just a complete blank. The roof was 
leaking, the elevator was not operating..." 
(App. 35-36) 


The facts pertaining to the roof repairs are as follows. 
The building, which is rectangularly shaped, has three levels of 


| 
root One level is at the back over a two-story addition and 


two levels are over the main building with a four foot break at 


the firewall (App. 96-97, 103-104). The lower level had a 
water tower and flour tank on it and there is an erate pent- 
house and a smokestack located on the upper levels, the highest 
level being on the Upshur Street side of the building (ta.). 
The court's January 2, 1970 manorancent p. 5, states: 


"Pinally, in early October defendant contracted | 
to completely reroof the building. The evidence 
indicated that when plaintiff inspected the 
premises on October 10 water still remained 
inside the building. 


"Although there was some uncertainty as 
to the final completion date of the reroof- 


ing it is clear that the job was not com- 
leted until after plaintiff had vacated the 


premises on October 26, 1968." (App. 121) 
{Emphasis added] 


— 
5/ A nicture of the exterior of the building shows the roof 
levels (R-.33; Exhibit 7). 
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At page 6 of the same memorandum the court, after indi- 
cating there was a sharp conflict in testimony as to the amount 
of water in the building, observed that an area “eight feet in 
diameter or twenty feet in diameter" presented a substantial 


hazard for the students which justified Millers vacating the 


premises. 
The evidence shows that on October 9, Marriott issued 
a work order for further roof repair and this repair was completed 


before Millers vacated (App. 91). Moreover, the building was 


not completely reroofed in October. Only the back half was involved 


in that work (App. 111). The following uncontradicted testimony 
was given: 


"Q. ...So there will be no misunderstanding, 
was the total roof on the building re- 
roofed in this October period? 


No, sir, just the portion we felt was 
damaged. 


Explain to us what re-roofing the building 
means. 


Scraping off the existing slag and bad 
insulation, re-mopping to make it water- 
tight. 


Wasn't a completely new roof put on? 


Completely scraped of bad insulation, 
removed to make water-tight which is 
a twenty-year bond to seal. 


"THE COURT. You still haven't answered 
my question. Was a completely new 
roof put on or only a partial new roof 
put on? 
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" THE WITNESS. The back portion was 
considered a partial new roof in 
October." (App. 94-95) 

The record shows the steps Marriott took to repair the 


roof. On August 8 and 9 Conway repaired two roof lengths, one at 


the smokestack, the other near the firewall in back of the elevator 


penthvuse. This werk repaired two leaks and nothing further was 
| 


required or performed in those areas (App. 96-97, 103-105, 109-113). 
Subsequent rains indicated other areas needed repair and 
Conway returned to do two weeks work on the Upshur Street side of 
| 


the building, the work on that level being completed on October 4, 


1968 (App. 109-111). This work resulted in the complete reroofing 


of the upper part of the building (App. 104-105). 

About October 9 Conway was called back to reroof| the lower 
wing projection on the side furthest from Upshur Street (app. 104- 
105, 94-95). This final roofing work, which was completed before 
Millers vacated, made the building watertight (App. 91, 100-102, 


105). 


The lower court's finding that the roofing job was not 


completed until after Millers vacated is without substantial support 
| 


in the record. The only evidence on this point was the testimony 
of the roofer (Conway who testified that his records showed that 
the work on the back of the building was completed November 5, 


1968 (App. 111). He then testified: 


ise 


You mentioned going back on November Se 
What area did you work on at that point 
and time, sir? 


On November 5 I had eight hours charged 
to the job. I wouldn't be able to tell 
you exactly the nature of the work they 
did on November 5. Maybe, cleaning up 
the job and taking the roofing kettle 
away. I don't know. I couldn't tell 
you." (App. 113) 


Because the court below based a specific critical finding 
on this testimony, Conway gave an affidavit in support of Marriott's 


motion to reopen in which he explained that the November 5 item 


was merely a posting date, those eight hours actually having been 


worked on October 22, 1968, the date the roof work was finished 
(App. 127-128). The court denied the motion stating in part that 
its conclusion would not be changed by the additional information 
(App. 133). 

Each of Millers' witnesses testified that great quantities 
of water leaked onto the top floor during the period it occupied 
the premises. Defendant's Exhibits 26 and 27 (R.33) are two 
sawhorses made of new wood which were standing in the classroom 
area on the top flcor from at least early August, 1968 until a 
few days before trial (App- 54-55, 101-102). Marriott's witnesses 
testified there was never any water in the classroom area 


(App. 87, 108-109) in which there were about 120 sawhorses, two 


for each of sixty prospective students (App. 61). Neither the 
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e 


two sawhorses in evidence nor any of the other sawhorses ‘in the 


class area showed any evidence of water stain (App. 101-103) . 
| 

Compare this irrefutable physical evidence with Millers' 

testimony: 


Warner Miller -- testified that there was water on the 


third floor on many occasions’ from the Upshur Street side to 


| 
within 15 feet of the opposite wall (App. 68). The 120 or so 
| 


sawhorses Were on the Upshur Street side of the building (App. 54- 


| 
55, 60-61, be) . He said the condition got worse during the time 


Millers occupied the premises (App. 68). 
Robert Ridley, the instructor-recruiter -- testified that 


after each rain the sawhorses got wet -- the water where the saw- 


horses stood was "an inch and a half" deep and this occurred after 


each rain (App. 57-61). : | 


John Mullen, the guard-counselor -- testified that on 
several occasions the water came down on the top floor wheré’ the 


school was and dropped on the sawhorses which he helped to build 
| 


a 


in the class area (App. 53-55). 


John Miller testified that water from a leak was always 
g i 


on the top floor and he described the area like half the seats in 
e 


| 
the courtroom roughly central to the top level (App. 33, 40-41, 


R.35, pp. 45-46). He testified he did not know that a new 20-year 
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guaranteed roof was in place before Millers vacated but he knew 
that Marriott called the roofer back whenever the roof leaked 
(App. 41-43). 

The weather reports (App. 140-142) show that from July 6 
when the lease was signed through July 31 there were 25 days with 


no measurable rain, the other two days having rainfall of 31/100 


of an inch and 20/100 of an inch, respectively. In August there 


were 21 days with no rain and, during the remaining 10 days, 3.95 
inches were recorded. In September, there were 26 days with no 
rain and on four days 2.97 inches were recorded and, from September 
10 to October 2, there were 22 days with no measurable rain except 


for .01 which fell between 6-7 P.M. on the 26th. 


ARGUMENT 


I 
THE COURT COMMITTED LEGAL ERROR 


A. Millers Could Not Rescind Without Notice 

Even assuming arguendo that a reasonable time for perfor- 
mance by Marriott would have been September 1, the evidence shows 
that at the very time it was demanding performance Millers vacated 
the premises on October 26 without giving any prior notice of its 
intent so to do. Moreover, on October 10, Millers was insisting 
on much more than full performance of tre Exhibit A repairs and 


the lower court found that Millers stayed after September 1 to 
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give Marriott an opportunity to eliminate leaks. It was also shown 


| 
that Marriott was continuing to perform its agreement in good 


faith. Thus, as of October 9, it contracted to have the final 


portion of the building reroofed. In these circumstances, Millers 
| 
could nok, after demanding and receiving performance, dlect to 


| 
rescind the lease. Glen Cove Marina, Inc. v. Vessel Little Jennie, 


269 F.Supp. 877, 879-880 (E.D. N.Y. 1967), states the rule as 


<3 


follows: | 
| 
"As a general rule, where a contract for work, 

labor and services is to be performed within a 
‘reasonable time,' time is not of the essence, | 
Bea if one party desires to rescind the contract 
ecause of the other party's delay, he must give 
the latter notice of his intention to rescind, | 
and a reasonable time in which to tender the PyO- 
mised performance. See Boswell v. United States, 
423 F.2d 213, 215 (5th Cir. 1941); 17A C.g.s. | 
Contracts § 422(1). If, however, a party having 
the privilege to rescind allows the other party 
to go on performing, making improvements, or | 
otherwise changing his position without some 
warning that the contract is at an end, the 
former will continue to be found under his con- 
tract [Citations Omitted] - 


' “While the fact that a party has waived per- 
formance by a certain date, or has been held to 
be estopped from relying upon the time element, 
does not in itself give the other party an 
unlimited extension of time, 3A Corbin, supra, | 
§ 722, a contract may still be treated as a | 
gubsisting obligation if, as in this case, 
the party possessing the right to rescind 
continues to insist upon performance. United | 
States v. Stott, 140 F.2d 941, 944 (8th Cir. | 
1944). Since Donohue permitted the libellant 

to commence the repair work after May Ist, it 
would be unconscionable to prevent the libellant 
€rom recovering for its promised performance 
under the contract." 


Se} S 


In Boswell v. United States, 123 F.2d 213, 215 (5th Cir. 


1941), the court prep tlh 


"Tt is settled law that unless time is of the 
essence of a contract, mere lapse of time 

does not avoid it or forfeit rights under it. 
And it is equally well settled that time is 
not of the essence of a contract which pro- 
vides for a reasonable time. Taylor v. 
Goelet, 208 N.y. 253, 101 N.E. 867, Ann. 

Cas. 1914p, 284. In such a case where time 

is not of the essence, one wishing to rescind 
for delay must give notice of his intention 
so to do and allow a reasonable time. Burkhalter 
v. Roach, 142 Ga. 344, 349, 82 S.E. 1059; 
Augusta Factory v. Mente & Co., 132 Ga. 503, 
512, 64 S.E. 553; Ellis v. Bryant, 120 Ga. 
890, 894, 48 S.E. 352. Even where time is 

of the essence, it may be waived and where 

as here, it has been, notice of intention 

and reasonable time to perform must be given." 
[at p.215, citations omitted] 


Similar rulings were made i. Dempsey v- Stauffer, 312 F.2d 360 
(3rd Cir. 1963); Sitlington v- Fulton, 281 F.2d 552 (10th Cir. 


1960); General Sprinkler Corp. v- Loris Industrial Developers, 
271 F.Supp. 551 (S.C. D.C., 1967); and Smither & Company v- Calvin- 
Humphrey Corporation, 232 F.Supp. 204 (D.C. D.C., 1964). The Smither 
case was decided by the same judge that decided the instant case 
below. That case involved a construction contract, the owner 
wanting performance by August 15, 1961. The court, applying the 
foregoing principles, stated at page 206: 
6/ The rule of reasonableness generally supplies the time 

element when it is not specified in contractual provisions. 

Fox v. Johnson & Wimsatt, 75 U.S. App. D.C. 211, 127 F.2d 


729 (1942). 
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"The date of August 15 was passed with the work 
not completed and without an official notifica- 
tion by defendant that it considered the con- 
tract breached by plaintiff, and after August 15, 
defendant made certain change-orders and in- 
structions for additional work to be performed 
by plaintiff. (Tr. 18; 113-117; 142-145) Sub- 
stantial portions of the work set forth in the 
letter of June 2, as well as certain additional 
demolition work, were being performed through- 
out September, 1961. (Tr. 18; 113; 143-144; 
347-353; 358; 369; defendant's exhibits 2 and 

4.) The Court therefore finds that time was 

not of the essence of this contract, and to the 
extent that plaintiff waived its objection to 
the target date of August 15 by performing work 
under a document to which this date had been 
added by Mr. Hannan, to the same extent the 
defendant waived its right to insist upon com- 
pletion by August 15 by permitting plaintiff to 
continue working in September." 


Accepting arguendo the court's finding that the roof work 


was not completed when Millers gave notice and vacated, its con- 
clusion neyertheless violated the settled law that a party may 
. | 


not suddenly and in the absence of reasonable notice, terminate 


a contract in which time is not of the essence while the jother 
party is erdeavoring in good faith to perform it (17A c.J5.S8. 


Contracts § 442(1)). On this basis alone, Marriott is entitled 


to judgment as a matter of law. 
« 
{ 
B. Marriott's Post Trial Motion Should 
Have Been Granted 


The affidavit submitted with Marriott's motion for re- 


opening establishes that all the roof work was completed on October 


ed | 
22, several days prior to the time Millers vacated. The trial 
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judge rejected this motion stating, inter alia: 

“"Byen if the roof leaks were completely elimi- 

nated by October 22, 1968, plaintiff still was 

justified in vacating the premises and re- 

covering damages from defendant." (App. 133) 
On the basis of the above authorities this conclusion was erroneous. 
Obviously, Millers could not rescind after Marriott had fully 
performed. Accordingly, it is respectfully submitted that the 
court below committed error when it denied Marriott's post trial 
motion. 

EAE 

7 THE COURT'S FINDINGS ARE INADEQUATE 

Rule 52(b) of the Federal Rules of Civil Procedure requires 
findings of fact in actions tried by the court without a jury to 
be suppor-:ed by substantial evidence. If not so supported they 
will be set aside under the “clearly erroneous" standard of Rule 
52(a). It is said that: 

"Pindings of fact are not ‘clearly erroneous’ 

ynless unsupported by substantial evidence 

or clearly against the weight of the evidence 

or induced by an erroneous view of the law. "L/ 

This concept was discussed in Western Cotton Oil Co. v- 


Hodges, #18 F.2d 158 ‘(5th Cir. 1955) wherein the court said that 


it may reverse: 


————— 
7/ Baron & Holtzoff, Federal Practice and Procedures, 
Section 1133, citing cases. 
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"(1) where the findings are without substantial 
evidence to support them; (2) where the court 
misapprehended the effect of the evidence; and 
(3) if, though there is evidence which if 
credible would be substantial, the force and 
effect of the testimony considered as a whole 
convinces that the finding is so against the 
great preponderance of the credible testimony 
that it does not reflect or represent the 
truth and right of the case." [at p. 161, 
citation omitted] 
» 


i\In addition, the findings should be such as to give a clear under- 


‘standing of the facts underlying conclusory findings. Schilling v. 


‘Schwitzer-Cummins Co., 79 U.S. App. D.C. 20, 142 F.2d 82 (1944) 
Se 


‘and B. F. Goodrich Co. v. Rubber Latex Products, Inc., 400 F.2d 
| 

'401 (6th Cir. 1968). The lower court's findings do not measure 
| 
‘ | 

"\A. The Finding As to September 1 

is Unsupported 
' 

The lower court selected September 1 as the “reasonable 


up to standerds set forth above. 


‘time" for performance without making any finding as to whether 


‘the work could have been performed by that date. Dietrich v. 
x ————= 


* United Stat¢s Shipping Board Emergency Fleet Corporation, 9 F.2d 


'733 (2nd Cir. 1925), discusses the test as to what is a reasonable 
time as follows (pp. 741-742): 


"...and the courts have laid down the rule 

that 'reasonable time' for the performance 

of acts under a contract is such a period 

of time as suffices for their performance, 

if the one whose duty it is to perform uses 

such diligence in the performance as a per- 
son,of ordinary diligence and prudence would 
use under like circumstances." [Citations Omitted] 
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At the outset, Marriott submits that in the circumstances of this 
case, it could not have been acting in good faith and with lack 
of due diligence. One or the other perhaps -- but not both at the 
time and in the same matter. 

The lower court did not apply the test ennunciated in the 
Dietrich case. It made no finding whatsoever as to Marriott's 
capabilities and whether or not under all the circumstances 
Marriott acted prudently. Instead, it emphasized Millers' hopes 
and wishes without any record support for its finding that 
September 1 was the erucial time by which the proposed school 
should open or face failure. The emptiness of this finding is 
demonstrated by Millers continuing efforts to recruit students and 
its demands for performance on October 10. 

The findings leave many unanswered eritical questions of 
fact. The lower court did not discuss the magnitude of the work 
to be performed under Exhibit A and it made no finding as to the 
time reasonably required to perform the Exhibit A repairs. No 
mention was made of the problems which arose during the altera- 
tions (App. 93-94, 98-99); whether contractors were available; 
whether the work to be performed was properly coordinated; 
whether rainy weather affected the timing of repairs; whether 


roofs have to be dry before reroofing can be done; whether in 


periods of dry weather roof leaks are discoverable; whether new 


leaks occurred during the alterations or perhaps because of them 
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; | 
(App. 99-100) and whether it was prudent to patch the leaks before 


| a a Bales 
undertaking to reroof the entire quarter acre roof of the building.— 
Since the finding as to the reasonable time for performance 


is based on considerations relating only to the school it is 


unsupported by substantial evidence. 


B. There Is No Finding As To Whether | 
The Building Was To Be Phased In 
| 


The facts hereinbefore discussed show that Millers intended 
to accept space as it became available. The court made no finding 
| 
concerning this intention. The simple fact is that Millers intended 


to start one class (requiring 4,000 square feet) in the first six 
| 


months of operation. This space and more was available on both 


the second and third floors by mid-August. 

It was also clear that the building had three different 
roof levels and that the two levels over the main building were 
reroofed long before the lower back portion and well nefore Millers 
vacated. If the lower court made the finding required on this 
point the conclusion would follow that the second and thira floors 


| 
were watertight for many weeks before Millers rescinded its agree- 


ment. 


8/ Under Exhibit A, Marriott was required to "repair roof leaks 
and maintain a watertight condition." It guaranteed its 
repairs for one year. 


Cc. The Lower Court's Emphasis On Considerations 

Relating to the Department of vocational 

Rehabilitation 

The lower court tied the success or failure of the school 

to its need to obtain students from the Department of vocational 
Rehabilitation. There is no substantial evidence that the 
Department required the repairs to be made by September 1, 1968. 
Nor is there testimony that the success or failure of Millers 


depended on its opening by September 1. If it had, this would 


have been written into the contract and Millers would not have 


continued in possession until late October. Indeed, not a single 


witness testified that September 1 was a eritical date for the 
fulfillment of Millers' plans. The evidence does not show the 
Department of vocational Rehabilitation contract was cancelled. 
It does show that the placement of students by the Department of 
vocational Rehabilitation was a process which continued through 
the year without reference to a fixed placement date (App. 36). 
In view of the total circumstances, which include the 
enormous five-year profit of $2,000,000 and the commencement of 
a major manufacturing enterprise, it is inconceivable that Millers 
would vacate for want of a $2,600 roof repair job. The finding 
that this occurred is against the preponderance of the testimony 


and should be set aside. 


IIt 
THE COURT ERRONEOUSLY EXCLUDED EVIDENCE 


| 
Marriott called Stewart Redfield as a witness to rebut 


| Millers' testimony that no students had been approved for train- 
i 
ing by the Department of Vocational Rehabilitation. Redfield 


* testified he had been approved but never received any training 


(App. 105-106) then: 


"Q. Did you learn why you did not receive 
training? 


I was told-- 
"MR. RUFFNER. Objection. 


"THE COURT. Hearsay. I sustain the 
objection." 


' After further argument the court permitted the witness to! answer 
o/ | 


' the question (App. 107) and he testified: 
| 
| 


"I couldn't attend the school because they 
didn't have enough people to start a class." 


(App. 107) | 
| 


The court, on Millers' motion, ordered this answer stricken (Id.). 
In earlier rulings the court over objection permitted 


Millers' witnesses to testify as to hearsay, on one occasion stating: 


"Q. Who did you contact at these various 
agencies? 
| 


"A. The counselors from that agency. 


9/ The reporter did not include this answer in the transcript 
and a motion is pending below that the record be supplemented 
by insertion of the above response. 
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What was the purpose of contact? 

I would go through our curriculum with 
them and they would tell me approxi- 
mately how many students they could 
give us. 


"MR. STRICKLER. Objection to what they 
might say be stricken. 


“THE COURT. Over-ruled. I think this 
is an exception to the rule, Mr. Strickler. 
It goes to the issue which I have to de- 
cide as to what causes the school to 
leave, whether they had applications 
and so forth. Go ahead." (App. 75-76) 
The testimony of Stewart Redfield was most pertinent to 


the issue before the court and the same ruling should have been 


made. 


CONCLUSION 


Marriott respectfully submits that the lower court mis-— 
applied the law and that this case should be reversed and re- 
manded with directions to the lower court to enter judgment in 
Marriott's favor 2soth as to Millers' claim for damages and as to 
Marriott's counterclaim. 


If a new trial is ordered, this court's mandate should 


limit the issues at trial to those raised on this appeal; namely, 


whether Marriott performed the roof repairs in accordance with its 


agreement and whether Millers vacated the premises in violation 


of its lease agreement. 


July 24, 1970 Respectfully Submitted, | 


Lec qd. Atk 


Frank H. Strickler 
815 - 15th Street, N. W. 
Washington, D. C. 20005 

Attorney for Appellant | 
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REFERENCES TO RULINGS 


The basis of the judgments of the lower court presented 
@ i 


for review are: 


1. Findings of Fact and Conclusions of Law dated and 


filed January 2, 1970 (J. A. 114) 
2. Memorandum dated and filed January 2, 1970 (J. A. 117) 


STATEMENT OF THE ISSUES 


Whether appellant may introduce a new issue for the first 
time at the appellate level. 
Whether prior notice of intent to terminate a lease is 


required by lessee where lessor claims it has fully performed and 


is demanding rent and lessee denies said performance. 


Whether substantial evidence supported lower court's 


| 
findings with respect to a reasonable time for performance of 


contractual obligation by appellant. 


Whether the lower court properly excluded evidence. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,239 


MILLERS INTERIORS, INC., 
and 
JOHN R. MILLER, 
and 
DECORATIVE TRADES INSTITUTE, INC., 
Appellees 
Vv. 
MARRIOTT CORPORATION 


Appellant. 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 
This case is an action for damages arising out of a 


breach by the appellant landlord, Marriott Corporation, (here- 


inafter "Marriott"), of a lease agreement dated July 6, 1968, 


originally naming a Millers Interiors, Inc. as lessee, which was 


subsequently assigned on August 1, 1968 to the appellee Decorative 


Trades Institute, Inc. (hereinafter "Institute"). Under the 


terms of Exhibit A of the lease, Marriott was to perform certain 


repairs and alterations to the premises prior to the commencement 


of its term. 


Exhibit A required, among other things, that Marriott 
“"yepair roof leaks and haintain a watertight condition". The Court 
below made findings with respect to the performance of this 
obligation and found that, although no time was specified within 
which these repairs were to be accomplished, Marriott did not 
have an unlimited time within which to do so and that Marriott 
failed to comply with the requirement concerning the roof within 
a reasonable time; said reasonable time being determined by the 
Court to have expired September 1, 1968. 

Contrary to the statement of the case presented in 
appellant's brief, the Court made no findings that Marriott had 
made a good faith effort to perform by September 1, 1968. The 
Court, however, did conclude that the Institute made a good faith 
effort to perform its obligation as evidenced by remaining on the 
premises long after a reasonable time within which the required 
repairs should have been completed had elapsed and was justified 
in vacating the premises on October 26, 1968 inasmuch as failure 
to repair the roof resulted in a substantial breach of the lease 
agreement permitting the Institute to terminate the agreement and 


seek damages. 


Statement of Facts 


The lease agreement specifically provided that the 
Institute had no obligation to pay rent until the repairs and 
alterations required to be performed by Exhibit A (other than 


heating) had been completed. (J. A. 9) 
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Beginning on or about August 16, 1968, Marriott inferme:- 
the Institute that it had complied with its understanding of tne 
requirements of Exhibit A to the lease as they pertained to the 
use of the premises by the Institute and thereafter repeatedly 
demanded that the Institute begin payment of rent. These assertions 
by Marriott were made both in conversations between the parties 
(J. A. 82) and by correspondence, which culminated inl a letter 
sent by Mr. Gary Grove, Property Manager for Marriott, dated 
September 19, 1968 in which Mr. Grove insisted that the Institute 
begin the payment of rent effective September 20, 1968 (J. A. 16-20). 

Following receipt of the letter of September 19th, a 
meeting was arranged on the premises for October 10, 1968 at 
which time a complete inspection of the building was undertaken 


by representatives of both Marriott and the Institute. As a 
result oF this inspection, a list of deficiencies claimed by the 
Institute as items that were required to be repaired by Marriott 
under the terms of Exhibit A to the lease was prepared for consid- 


eration by the parties. (J. A. 21-26). Marriott refused to 


acknowledge that the items contained on the inspection list were 
its obligation under the terms of the lease (J. A. 92). 

Subsequent to the aforesaid meeting of October 10, 1968, 
and following a rain on the 24th of October, 1968 (J. A. 143) at 
which time the building continued to leak, the Institute elected 
to declare Marriott in default and to terminate the lease by 


vacating the premises (J. A. 57-58, 62-63). Notice of this 


action was conveyed by Millers Interiors, Inc., the original 


lessee, to Marriott by written notice dated October 25, 1968. 
(are Ne. Yeti ic 


With respect to the repair of the roof, the evidence 


presented by Marriott as to the successful completion of this 


phase of tke work was both confusing and conflicting. Various 
dates ee forth by Marriott as the date of completion of 
the work ae in such contradictions as that evidenced by 
the following exerpt from the testimony of Marriott's construction 
manager, Mr. Jack Graves: 

fue COURT: Are you now saying the new 


2 
roof was completed, whatever 


stages there were, by October 7? 
THE WITNESS: Yes, sir. (Transcript Pp. 300). 
Bieter cross-examination, Mr. Graves testified as to a different 
date as ediiows: 
40: Mr. Graves, let's move on if we may to 
i one of your exhibits, Defendant's Exhibit 
No. 21 which pertains to the work perform- 
ed by J. W. Conway, Inc. on the roof. You 
testified this morning that the work re- 
quired, including the completing of the 
new roof was accomplished by October Tie, 
Yes, sir. 
The record there reflect a work order 


dated October 9. 


The one I am looking at, yes- 


What does that work order require? 


Furnish all necessary labor, material, 


| 
| 
| 
| 
services to supply a new five-year bonded 


roof over the remainder of the building 
| 


not re-roofed in previous contract. 


(Transcript pp. 306-307). 


There still remains the question of whether the repairs were 
ever satisfactorily accomplished as no tests were made| at any 
time to determine if or where the roof was leaking. (J. A. 91). 
The evidence was clear, however, that the repairs mere nor 
accomplished by September 1, 1968 and that substantial leaks 
occurred throughout September and October. (J. A. 91)) 
| 
| 
ARGUMENT | 
x | 
THE COURT COMMITTED NO LEGAL ERROR 
eee 


ISSUES ON APPEAL SHOULD BE CONFINED TO THOSE WHICH WERE DULY 


PRESENTED AT TRIAL | 


Throughout the course of this dispute, including the 


- 


present litigation in the court below, Marriott has eon the 
| 


Poe that the repairs and alterations it was to Speco 
pursuant to Exhibit A were fully performed and completed about 
August 16, 1968, over two months prior to the Institute terminating 
the legse. This position was set forth in detail in the pre-trial 


order as follows: 


: "Defendant denies all allegations of breach 
of lease; it asserts that it fully perfermed the 
pores ons to make repairs and alterations as 
set forth in Exhibit A attached to said lease, 
‘and that plaintiffs, without cause, abandoned the 
premises." 

"That defendant advised plaintiff that the 
two top floors would be available about August 15, 
1968, and the ground floor and basement would be 
‘made available thereafter; that the repairs and 
ealterations required by Exhibit A were commenced 
on or about July 15, 1968, and completed about 


ry 


tAugust 15, 1968." 
‘ 


Marriott now, in its appeal, has introduced for the 
first tim¢ the issue of whether prior notice of intention to 
terminatezthe lease agreement by the Institute was required. 
Marriott'f basis for claiming such a requirement is predicated 
upon a thfory involving continuing performance on its part con- 
trary to eS defense of the action in the lower court which con- 
sisted of:an effort to show it had fully performed. The question 
of prior notice was neither raised at the time of trial nor argued 


and, as a consequence, it is inappropriate that such an issue 


should nob be brought before the Court for initial consideration. 


In the case of In re Adoption of a Minor, 94 U.S. App. 
D. C. 131, 214 F.2d 844, in which the jurisdiction of the Florida 


court was not raised at the time of trial, but was introduced for 
the Eirst time on appeal, the Court said at page 133: 
ry "Under the circumstances, sound judicial : 
practice leads us to decline to consider 
the point. Litigation must have an end; 
parties must make full use of their day 
in court and not seek to overturn an ad- 


verse judgment by raising new issues on 


appeal." 
In the present case, Marriott has raised for the first time a 
new legal issue which could have been fully heard and argued at 
the time of trial and properly disposed of by the acer court. 
Whether the point has merit or not it is improper to impose the 
burden upon the Institute to deal with the question| for the first 
time at the appellate level where there is no opportunity to 
introduce evidence in support of its argument. 

Under the circumstances, the Institute respectfully 
urg@s the Court to decline to consider the issue of| prior notice 


of intent to terminate. 


poe: NOTICE OF INTENT TO TERMINATE THE LEASE) AND VACATE 


THE PREMISES WAS NOT REQUIRED WHERE MARRIOTT was INSISTING 
THAT IT HAD FULLY PERFORMED AND WAS DEMANDING THE PAYMENT 


OF RENT PRIOR TO THE INSTITUTE DECLARING MARRIOTT IN DEFAULT 
ba 
As the evidence clearly indicated, the Institute, beginning 


thezmiddle of August, 1968 was confronted with a situation in 


which demand was being made upon it to commence the payment of rent 


for premises that, due to the faulty roof, was not suitable for 
its Deen use as a school to train the handicapped and dis- 
advantaged in the decorative trades. In the face of this demand 
and in view of the inability of Marriott to repair the roof and 
make the building watertight as evidenced by the fact that the 
premises continued to leak, the Institute made the reasonable 
decision to terminate the lease, vacate the premises, and sue for 
damages. 

Marriott contends that it was entitled to prior notice 
of an intention to declare them in default. In support of this 
position it has cited case law wherein courts have held, under 
various factual situations, that a requirement of prior notice 
may exist where one party is insisting upon performance and, 
while obserying the other party diligently performing its work in 
an attempt +o comply, suddenly declaring an agreement breached 
and withdraw from it. This principal, however, is not applicable 
where one party to a contract or agreement claims to have fully 
performed and demands payment, as Marriott did in this case. The 
Institute had no evidence Marriott was diligently pursuing an 
attempt to comply with its obligation; it only had the demand 
from Marrigtt that the Institute begin the payment of rent which 
could only rightly take place upon the completion of the repairs 


and alteragions required by the lease. As a result of Marriott's 


position, re Institute properly assumed that the matter would 


not be resplved and, having waited well beyond a reasonable time 
within which Marriott should have accomplished the required repairs, 


it elected to terminate the lease. 


e 


Under the circumstances, notice and demand would have 


Peenie useless act which the law does not impose upon a party 
when tre facts are as they appear in this case. This principle 


is set forth in 17A C.J.S. $ 478 b. Contracts at page 676: 


"A demand for performance is unnecessary 


where it is apparent that it would be unav 


ail- 
ing or constitute a useless formality, and, 


under such circumstances, the commencement of 


an action constitutes a sufficient demand.” 


In the case of Puget Inv. Co. v. Wench, 221 P2 459, 36 
Wash2 817, involving a landlord and tenant Seenercion wherein the 
tenant asserted that the landlord should have given prior notice 
ane made a demand with respect to individual items of repair claim- 


ed to be required by the lease, the court stated: | 


"The lease in question contained no pro- 
vision requiring notice and demand by the 
lessor relative to damages resulting from 
breached covenants. The letter of December 20, 
1947, gave general notice that repair none was 
required pursuant to paragraphs (5) and (6) of 
the lease. Although the letter invited Bcc 
ference on the matter, it drew no written response 
and no conference was held. It seems doubtful, 


under the circumstances, whether any more specific 


notice or demand would have been fruitful. Where 


a demand before suit would avail nothing, commencing 


suit is a sufficient demand." 


Similarly, in the present case, Marriott had received 
continuing notice concerning repair of the premises and had 
responded by refusing to acknowledge any of the claims and demand- 
ing the payment of rent. Under the circumstances, additional 
and prior nbrice would have served no purpose and therefore the 


Institute wks not compelled to do any act other than to give 


notice of beach and termination, which it did. 


i 


C. MARRIOTT'S POST TRIAL MOTION SHOULD NOT HAVE BEEN GRANTED 

The Court's Memorandum and Order denying Marriott's 
post trial motion clearly sets forth the basis for denying said 
motion. 

In this regard, Marriott's attempt to re-open the case 
for the introduction of additional evidence pertaining to the com- 
pletion of boos repairs was denied on the basis that there was no 
showing tht with due diligence the evidence could not have been 
discovered gprior to the conclusion of the trial, and furthermore, 
that the new evidence would, in no way, have altered the Court's 
decision i& this case. The proffered testimony of the roofing con- 
tractor cokcerning the date his company last worked on the premises, 


merely confirms the confusion which existed on the part of Marriott 


with aa to the repair work required to be done on the roof. 


the court in denying the motion cited the case of Ben vs. 
Sankin, 138 U.S. App D. C. 361, 410, F.2d 1060, as being a standard 
by which tpe proposed offer of new evidence must be reviewed 


under. Marriott clearly failed to meet the test and therefore 


the Court properly denied the motion. 


II 
THE COURT'S FINDINGS ARE 
ADEQUATE AND ARE SUPPORTED 


BY SUBSTANTIAL EVIDENCE 


A. THE FINDINGS AS TO SEPTEMBER 1 


By its nature, a determination of "reasonableness" 


does not lend itself to a set of rules against which| the conduct 
of the parties can be precisely measured. On the other hand, 
standards for establishing what constitutes a "yeasonable time" 
in the performance of a contract have been sapemeed Sy the 
courts in terms similar to that set forth in the os of Carhartt 
Holding Co. v. Mitchell, 87 SW2 360, 261 Ky. 297, where the court 
said: 

"While courts have refrained from 


attempting to lay down a fixed rule for 


determining what is a reasonable time, 
the term has been generally defined as 
such time as may be necessary in the 
circumstances of the case for a reason- 
ably prudent and diligent person to do 
what the contract or duty requires should 
be done, having due regard for the rights 


and possibility of loss to the other party." 


In determining what constituted a "reasonable time" for 
accomplishing the required repairs to the roof, the lower court 


heard and considered lengthy testimony concerning the condition 


of the roof and the extent of the work performed on behalf of 


Sale 


Marriott in an attempt to make the building watertight as required 
by Exhibit 4 This evidence included testimony concerning the 
numerous attempts at patchwork repair over several months, all of 
which were te no avail and eventually led Marriott to place an 
order with the roofing contractor to re-roof the entire building. 
This did not occur until months after the lease was signed, during 
which time the Institute had expended large sums of money and 


effort in attempting to get its school organized and open. Once 


again, ee substantial evidence establishing the efforts made 
i 


by the Instiftute to commence the operation ef the school and the 
need for approval of the school premises by the District of Columbia 
Department of Vocationa: Rehabilitation in order to begin operating 
under the terms of their contract with that agency. 

The lower court had ample opportunity to consider such 
factors as the age and known condition of the premises by Marriott 
and the fact that the building had leaked for an extended period 
of time prior to the lease. In this regard, Marriott's own con- 
struction department estimated the job would take anywhere up to 
a month to gomplete (J. A. 93), and Marriott made representations 
to the Institute that the premises would be repaired and completed 
in a matter of weeks following the execution of the lease. (J. A. 
88-89). Marriott, in fact, maintained that they had completed 
the required repair of the building by August 16, 1968 and yet no 
test was made of the roof to determine if they had, in fact, success-— 
fully aceciece it and made it watertight. Marriott apparently 
relied upon the condition of the building after each rainfall in 


order to justify continued work on the roof repairs. This procedure 


i 


| 
| 
unnecessarily delayed the completion of the work, for weeks 
would go by without rainfall as evidenced by the exhibits intro- 
duced*by the Institute concerning local climatological data. 

(J. A. 140-143). | 

It is not incumbent upon the Court in its findings of 
fact to discuss in detail all matters considered in locas its 
determination. Applying appropriate standards, the Court con- 
cluded that a reasonable time for accomplishing the roof repair 
expirgd September 1, 1968. The Court, on the basis of the 
evidence, further found that "plaintiff has proved by a fair 


proponderence of the evidence that defendant failed to comply 


with item I of the Exhibit A, viz to 'repair roof leaks and main- 
tain a watertight condition’. Defendant's failure to comply with 
item I within a reasonable time prevented plaintiff from using the 
premises as a school causing him to vacate the leased premises on 


October 26, 1968". 


| 
These findings were supported by substantial evidence 
| 


and should be affirmed. 


B. THE COURT WAS NOT REQUIRED TO MAKE A FINDING AS TO WHETHER 


THE BUILDING WAS TO BE PHASED IN 


Marriott, during the trial, attempted to establish 
that the parties had agreed to a phasing in of the building in 
| 
terms of repairs and alterations; that is, that the second and 
third floors would be repaired and altered first and that the 


remaining levels would subsequently be finished. Marriott 


argues that the Court was bound to make a finding with respect 


to this evidence. The Court's decision, however, was predicated 

upon the fact that the roof was not repaired and maintained in 

a watertight condition and therefore the issue of repairs to the 

various floors and the sequence in which these repairs would be 

accomplished was a question that need not be decided by the 

Court in order to conclude that Marriott breached its agreement. 
Marriott's argument is apparently based on the theory 


that at least a portion of the building was available for the 


< 
commencement of classes by September 1, 1968, claiming that 


repairs had been completed on certain floors and in certain areas 
prior to termination by the Institute. The court considered 
and dealt with this matter in its Memorandum supporting its 
Findings of Fact and Conclusions of Law filed January 2, 1970 
where it stated: 

"Defendant contends that even conceding 

that the roof was not repaired by the time 

plaintiff vacated the premises the accumu- 

lation of water was never sufficient to 

make it impossible to begin a class in the 

new school. Defendant's arugment is with- 

out merit. As noted above, defendant was 

obligated to ‘repair roof leaks and main- 

tain a watertight condition’. There was 

a conflict in the testimony as to the 

exact amount of water on the second and 


third floor at various times between July 


| 
and October. However, it is clear that 


whether the puddles were eight feet in 


diameter or twenty feet in diameter, 


| 
water on the floor would present a sub- 


stantial hazard to students using the 
premises ... It certainly was not incum- 
bent on plaintiff to begin a class inja 


building which was not watertight and) 


after each rain showed an accumulation 


of water inside the building." 


Implicit in this finding is the conclusion that the 
question of whether the building was to be phased in| was not 
a determination necessary to be made by the Court a5) 0 evidence 
clearly indicated the roof was not repaired thereby making 


the entire building unuseable for the purposes intended. 


C. THE LOWER COURT PROPERLY CONSIDERED THE ROLE OF THE DEPART- 


MENT OF VOCATIONAL REHABILITATION IN ITS DETERMINATION 


It was clear from the evidence that the Institute was 


relying, in large extent, upon the contract entered into with 


| 
the Department of Vocational Rehabilitation for the training of 
| 


the ciisadvemtared and handicapped in the District of Columbia in 
order for its school to be successful. Not only did the Depart- 
ment of Vocational Rehabilitation constitute a source of prospective 
students, but, more importantly, the contract provided for the pay- 
ment of tuition which was the only known source of revenue for the 


° 


school initially. In this regard, it was equally clear from 
the evidence that prior to the payment of any tuition or the 
commencement bf the school it was necessary that the premises 
be acceptable to the agency. CoA TOD. 

In determining what was a reasonabie time within 
which the building had to be ready for occupancy and use as a 
school, the Court properly considered the role of the Department 
of Vocational Rehabilitation and its relationship to the Institute 


and the proposed school. 


ItIc3t 
THE COURT PROPERLY 


EXCLUDED EVIDENCE 


Mariott contends that certain hearsay and conelusion- 
ary testimony should have been admitted by the Court over the 
objection of counsel for the Institute. The entire transcript 
of that portion of the excluded testimony is before the Court 
and it is respectfully submitted that the objections were proper, 
that the Coyrt considered them and in its discretion sustained 
the objections. 


Not only was the Court's action in this regard proper, 


but the excfuded testimony had no bearing upon the outcome of 


the case which was decided upon the issue of whether or not 
Marriott had complied with its requirement to repair the building 


within a reasonable time. 


CONCLUSION 


For the foregoing reasons, the Institute respectfully 


submits that the District Court properly applied the law in 


this case, that its findings were supported by substantial 


evidence and that it properly exercised its sound judicial 
discretion in refusing to grant Marriott's post trial motions. 
The judgment of the District Court, therefore, should be 


affirmed. 


Respectfully submitted, 


Cre MgfZ, 


806 - 15th Street, N. W. 
Washington, D. C.: 20005 
Attorney for Appellee 
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REPLY BRIEF FOR APPELLANT 


¢ This reply brief will respond only to Millers’ arguments 


that the lower court did not commit legal error with regard to the 
> 


. 
noticg issue. 
| 


ARGUMENT 


\ 


A. The Notice Issue is Properly Before This Court For Review 
Both in its complaint and at trial Millers contended that 


there! was an express oral agreement that the repairs and altera- 


tions would be accomplished in two weeks from the date of execution 


of the lease, i.e., by July 20, 1968. The issues at trial revolved 

around this allegation, Marriott's denial of the alleged agree- 

ment and its assertion, inter alia, that it advised Millers that 

the two top floors would be available about August 15, 1968, the 

other flodrs thereafter. The evidence was clear that Marriott, 
ecause of the nature of the building and of the work to be per- 
formed, cduld not and did not promise performance of the repairs and 

alteratiorfs by a date certain. In recognition of this the lease 

provided eae neither the term nor the rental payments would com- 

mence until the alterations were completed. 

The lower court did not find there was an express agreement 
as alleged by Millers. Instead, its memorandum bypassed the posi- 
tions of both parties and, on the basis of its factual findings, 
applied the legal principle that where there is neither a written 
nor oral promise as to the completion date of a contract for ser- 
vices and labor, the work must be performed in a reasonable time. 
an essenttial element of this rule, not discussed but presumably 


% 
consideréd, by the lower court, is the requirement that a party 


notice of his intention and a reasonable time for com- 


ee S58 of such an agreement cannot rescind it with- 


out givi 
pletion of performance. Thus, the issue before this Court is 
whether the lower court committed legal error when it applied the 
legal principle it found to be applicable to the facts it found. 


Surely, when the court makes factual findings not urged by either 


= ee 


| 
| 
t | 
party and applies the law to the facts so found, it is charged 
| 
with the duty to correctly apply the law. If it fails to do so 


for any reason, appellate review is proper as a matter of right. 


properly before this Court for decision. 


| 
| 

This is the instant situation and Marriott submits this issue is 
| 


B. The Court Should Decide The Issue to Prevent a 
Miscarriage of Justice. 


If, despite the foregoing, it is concluded this issue 


should have been specifically raised during trial then, in the 


peculiar circumstances of this case, this Court should) decide the 


issue to prevent a clear miscarriage of justice. There is ample 
precedent for so doing where “injustice might otherwise result." 
Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F.2d 28 (1954) ; 


Ward v. Anderson, 93 U.S. App. D.C. 156, 208 F.2d 48 (1953); 


ee of a Minor, 94 U.S. App. D.C. 131, 133, 214 F.2d 844 (1954). 


Cc. There is no Merit to Millers' Contention That Notice and 
Demand Would Have Been Useless. 


ee ee ee ee ee Oe” 


The argument overlooks the fact that as of October 10, 
) | 


Millers was demanding that Marriott perform sixty-nine items of 

repair which are listed in the four-page Memorandum of Claims 

(App. 21-26). The evidence showed that Millers vacated the pre- 
| 


mises without notice after demanding performance and after all 


the repairs required by Exhibit A had been completed. Obviously, 


$ 
if Millers vacated because its demand for roof repairs was being 


== 


‘ 


ignored (App. 35-36), the required notice would have brought forth 


the immédiate response that further repairs were ordered on 


October 9, they were actually being made up to October 22 and 


that they were completed prior to the time Millers vacated. 
CONCLUSION 


Marriott respectfully submits that it is entitled to the 


relief requested in its brief. 


September 8, 1970 — Respectfully Submitted, 


Frank H. Strickler 
815 - 15th Street, N. W. 
Washington, D. C. 20005 
Attorney for Appellant 
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